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THE 


P R E F A CE. 


N OW ſubmit to . nl a Revert 
of a few Crown Caſes which for the moſt 
Part have fallen within my own Obſervati- 
on, and in which I have taken ſome Share. 


What other Notes I have taken meerly for m 
own uſe, are too crude and imperfect to admit of 
a Publication; and as I have neither leiſure nor 


inclination to reviſe them, they will never ſee the 
: __ : 


have in this Report taken a larger Scope, and 


entered more fully into the State of many of the 
Caſes and the Reaſoning on them, than moſt of 


my Cotemporaries have done; and this hath drawn 


me into a greater Length than they have allowed 
to themſelves. Brevity I have endeavoured to 
conſult as far as my Subject will admit of it. But 
the Affectation of Brevity at the Expence of Per- 
5 . can anſwer no valuable Purpoſe. 


' Learned Men who have employed their Time 
in tranſmitting to Poſterity with Accuracy, Preci- 
ſion and true Wagen an Hiſtory of Caſes of 
4 2 Weight 
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TB PREP ACE; 
Weight and Difficulty falling within their own 
Experience, have been real Benefactors to the 
Publick; and their Memory is and ever will be 
treated with due Eſteem. But many of the haſty 
indigeſted Things called Reports of adjudged Caſes, 
not deſerving the Name of tolerable Abridgments, 
ſtaffed as they frequently are wick the Obiter Opi- 
flions of judges upon the Breaking of a Cale, 
which probably never proceeded beyond one 
light Argument, theſe Things and others of the 


like Kind, meer Fragments of Learning, the 


Rummage of dead Men's Papers, or the firſt 
Eſſays, of young Authors, have been the Bane 


and Scandal of the Law conſidered as a Science 
founded on Principle. They burden the Memory, 
or poſſibly may ſwell the Common-Place ; but 
not entering with due Preciſion into the Merits of 
the Queſtion, they leave'the Judgment uninform- 


ed, and furniſh Materials for endleſs Altercation. 


They are, if I may be allowed the Expreſſion, the 
Ignes Futui of the Profeſſion, they always bewil- 


der the Reader and frequently miſlead him. 


I have in a few Inſtances taken the Liberty of 


ſubjeining to the Report of the Caſe ſome Obfer- 


vations of my own by Way of Proof or Illuſtra- 


tion, and ſometimes of Cenfure. I make no 
Apology for this Freedom. I wiſh the ableſt of 
our Reporters had more frequently taken the ſame. 


- In reporting the Arguments of Council or the 


Opinion of the Judges, I have not ſcrupulouſly 


followed the Stile and Method of the Speaker. 


hope however the Reader will do me the Juſtice 


to believe, that the Subſtance of what was deli- 


vered 
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| THE PREFACE. 
vered is faithfully reported, but for the moſt 


Part in my-own Words. Every Defect therefore 


in Point of Method or Expreſſion which the Rea- 
der will meet with, I alone am anſwerable for. 


Though I flatter myſelf the learned Gentlemen 


whoſe Sentiments 1 have delivered in my own 
Stile and Method, will not often find themſelves or 
their Characters greatly wronged in that Reſpect. 


Tar Diſcourſes which follow the Report were 


for the moſt Part written ſome Years ago at dif- 
ferent Times; as Leiſure ſerved or Inclination led 


me in the Choice of my Subject. . 


[ never intended to travel through a regular 


Syſtem of the Crown-Law. It is a Journey not 


to be undertaken by any Man in a publick Em- 


ploy, and already far advanced in Years. I am 
therefore content to make myſelf accountable for 


a few plain Diſcourſes upon ſome of the more 


_ intereſting Branches of that Part of the Law, 
and of the moſt general Concernment. I mean 
ſuch Parts of the Statute of Treaſons which 1 


have conſidered, many I have purpoſely omitted, 


and the Doctrine of Homicide in all it's Branches. 


Ir what I have offered upon theſe Subjects 
may ſerve to remind Gentlemen of Rank and 


Character in the Profeſſion, of what their own 


Reading and Experience may have ſuggeſted ; 


and at the ſame Time to lead young Gentlemen 


into a right Method of arranging their Ideas, 


and reducing what they read or hear to the well- 


known Principles of Law and ſound Policy, my 
End as far as regards the Profeſſion will be an- 


ſwered. 


Bur 
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THE PREFACE. 


Bur I confefs my Views were carried ſomething 


further, 


Tus Learning touching theſe Subjekis is a 
Matter of great and univerſal Concernment. It 
merits, for Reaſons too obvious to be enlarged on, 
the Attention of every Man living. For no Rank, 


no Elevation in Life, and let me add, no Conduct 
how circumſpect ſoever, ought to tempt a reaſon- 
able Man to conclude that theſe Inquiries do not, 


nor poſſibly can, concern him. A Moment's 


cool Reflection on the utter Inſtability of human 


Affairs, and the numberleſs unforeſeen Events 


which a Day may bring forth, will be ſufficient to 


guard any Man conſcious of his own Infirmities, 


againſt a Deluſion of this Kind. Thoſe therefore 
whoſe Birth or Fortunes have happily placed them 
above the Study of the Law as a Profeſſion, will 
not be offended if I preſume that Diſcourſes on 
theſe Subjects, in Preference to every other Branch 
of the Law, demand their Attention. 


1 have in the Proſecution of theſe Subjects en- 
: deavoured rather to ground myſelf upon Princi- 


ples of Law and ſound Policy than on the bare 


Authority of former Writers; who will frequent. 


ly be found contradicting each other, and ſome- 
times tbemſelves. 


I have endeavoured likewiſe to clear up a few 
Points which have long lain under ſome Obſcurity. 


And where I differ from Authors whoſe Merit 1 
acknowledge, and whoſe Memory I highly value, 

I always do it with Diffidence ; and never with- 

out offering my Reaſons, which are ſubmitted to 


the Judgment of the Learned, 


Tae 


THE PREFACE, 
| Taz MSS. cited in the following Papers, Iam 
ſatisfied are genuine. Copies of them are in many 


Hands. And I doubt not the Citations will ap- 
pear to have been faithfully made. If the Free- 


dom I have taken with them needeth any Apolo- 
gy, they have been of conſiderable. Service to 


me; they have given me Light upon many 


Points, which the printed Reports do not at- 


ford; and they are the Remains of Gentlemen 
eminent in the Profeſſion. For theſe Reaſons 1 
Was unwilling they ſhould be e loſt to the 


Publick. 


Ir Chief Juſtice Hale's Health or Leiſure in the 
Decline of his Years had permitted him to reviſe 
his Hiſtory of the Pleas of the Crown, and to 
render it as correct as his great Abilities would 


have enabled him; or perhaps had that valuable 
Work been publiſhed as correctly as he left it, I 


mean from the Tranſcript corrected and improv- 
ed in great Meaſure with his own Hand, (the 


whole probably under his Direction, certainly 


found among his Papers after his Death); in ei- 


ther of theſe Caſes every Attempt of this Kind 


might have been judged altogether needleſs. 


VII 


Bur che corrected Copy, which, the Editor tells See the Edi- 


us, was bound up in ſeven ſmall Felio Volumes, 
was TOTALLY laid aſide, and the Work publiſhed 
from what he calls the Author's Original MS. 


comprized in one thick Folio Volume; in other 


Words from his foul Draught. The Reaſons 


' grven by the Editor for this Procedure are too 
weak to merit a ſerious Anſwer. An Anſwer 


however is ready if it be thought neceſlary. 


Ar 


tor's Feiern. 


VIII 


| vee Burnet's 
Life of Hale. 


THE PREFACE. 


Ar the Time of the learned Author s Death 


when Matters were freſh in Memory, and when 
the Perſons beſt acquainted with his MSS. were 
hving, the Tranſcript was certainly conſidered as 
the genuine MS. Biſhop Burnet, who doubtleſs 
had his Information from thoſe who beſt knew, 


| hath placed the ſeven Volumes in a Catalogue of 


the Author's MSS. publiſhed very ſoon after his 
Death, without the leaſt mention of the thick 


Folio Volume, Which having been tranſcribed, 


and the Tranſcript corrected, was probably laid 
aſide: as foul Draughts after Tranſcription com- 


monly are, unleſs they are deftroyed, which per- 


haps may be the better Way. For an Author 
mult have leſs Senſibility under puhlick Cenſure 


than wiſe and good Men generally have, Who can 
be content „ to be ſent to his Account with all 


&« his imperfections on his Head, Ph 


3 hope theſe ſhort Obſervations on the unkind. 
Treatment the learned Judge hath met with from 
his Publiſher may ſerve as my own Ae for 


the preſent en 


I intend it likewiſe as ſome Apology for that 


truly valuable Man. For if the Reader hath ob- 
ſerved any Miſtakes, Inconſiſtencies or needleſs 


| Repetitions in the Summary or Hiſtory, he will do 


the learned Author the Juſtice to remember, that 


in the Outlines of a Work of ſuch Extent and 
Variety ſome Inaccuracies of this Kind are almoſt _ 
unavoidable. Theſe common Candour will ex- 
cuſe, ſince the Author's laſt Thoughts upon the 


Subject have been $SUPPRESED. And one may ven- 


ture to ſay for him, now he cannot ſpeak for him- 


ſelf, that the Summary, a Collection of Extracts 


; haſtily put together at different Times, and in the 


Hurry 
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THE PREFACE. 


Hurry of a publick Employ ; meer Hints for pri- 
vate Uſe, though thrown into ſome Method, and 


for. the moſt Part placed under proper Heads, (as 
his Collections upon every Subject generally 
were,) was never intended for the Preſs nor fit- 


ted for it: and that the Hiſtory itſelf was not in- 
tended by him for publick View in the Dreſs in 


which it now appeareth. 


Tur Obſervations on certain Paſſages i in ved 
Chief Juſtice Hale's Works have long lain by 
me, and poſſibly in the Opinion of ſome of my 


Readers come out ſomewhat unſeaſonably at this 
Juncture. The Cauſe of the Pretender ſeems now 


to be abſolutely given up. I hope in God it is 


ſo. But whether the Root of Bitterneſs, the 
Principles which gave Birth and Growth and 


Strength to it, and have been twice within our 


Memory made a Pretence for Rebellion at Sea- 
ſons very critical, whether thoſe Principles be to- 
rally eradicated 1 know not. Theſe I encounter 
in that Diſcourſe by ſhewing that certain hiſtori- 
cal Facts which the learned Judge hath appealed 
to in ſupport of them, either have no Foundation 


in Truth; or were they true do not warrant the 


Concluſions drawn from them. 


Tur Paſſages 1 animadvert upon be been 
cited with an uncommon Degree of Triumph, by 


thoſe who, to ſay no worſe of them, from the 


Dictates of a miſguided Conſcience, have treated 
the Revolution and preſent Eſtabliſhment as ſound- 


ed in Uſurpation and Rebellion; and they are in 


every Student's Hand. Why therefore may not 
a good Subject, be it in Seaſon or out of Seaſon, 
caution the younger Part of the Profeſſion againſt 


the Prejudices which the Name of Lord Chicf Juſ- 


b tice 


4 


THE PREFACE. 

tice Hale, a Name ever honoured and eſteemed 

may otherwiſe beget in them? I for my Part make 
no Apology for the Freedom 1 have taken with 
the Sentiments of an Author, whoſe Memory 1 
| can love and honour without adopting any of his 
Miſtakes upon the Subject of Government. 


Ir cannot be denied, and I ſee no Reaſon for 
making a Secret of it, that the learned Judge 
hath in his Writings paid no Regard to the Prin- 
ciples upon which the Revolution and preſent 
bappy Eſtabliſhment are founded. The prevail- 
ing Opinions of the Times in which he received 
his firſt Impreſſions might miſlead him. And it is 
not to be wondered at, if the deteſtable Uſe the 


Parliament Army made of it's Succeſs in the Ci- 
vil War did contribnte to fix him in the Prejudi- 


ces of his early Days. For in the Competition 
of Parties Extremes on one Side almoſt univer- 
fall produce their Contrar es on the other. And 
even honeſt Minds are not always ſecured againft 
the Contagion of party Prejudice, 


Bur it matters not with us, whether his Opi- 
nion was the Effect of Prejudices early entertained 
or the Reſult of cool Reflection: ſince the Opini- 
on of no Man, how great or good ſoever, is or 
ought to be the ſole Standard of Truth. He was 


undoubtedly very great in his Profeſſion ; and, 


which raiſeth even a great Character infinitely 


higher in Point of real Merit and juſt Eſteem, he 


was in every Relation of Lite a good Man. 
Though the Rectitude of his 1 while un- 


der the ſtrong Bias of early Prejudices, might 
ſometimes betray him into great Miſtakes.“. 


ee the Trial of the Witches at St. Edmonds-Bury before 
him in March 1664. 


—— | [ hope 
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THE PREFACE. 


0 1 hope therefore the young Gentlemen of the 
ſame honourable Profeſſion, for whoſe Servioe 
theſe Obſervations are principally intended, will 


= plify in their own Conduct the valuable Parts of 
his Character. 


Anv I flatter myſelf that the Leiſure of a long 
Vacation will not be thought to have been utterly 
miſpent in reviſing and compleating that Diſ- 
> courſe. It may at leaſt ſerve to guard young and 
unexperienced Minds againſt ſome Impreſſions, 
which a modeſt Deference to the Opinion of ſo 
Þ ano an Author may have made upon them. 


Serjeant's- Inn 


Feb. 27, 1762. MI. FOSTER. 


he Edition of 1730 for the 6 firſt Volumes, ane 
that 4 1735 for the 5th aud 8th. 


take the Writings of the learned Judge into their 
4 bro, not barely with a juſt Opinion of his great 
T Merit, but with an honeſt Reſolution to exem- | 
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TRINITY TERM, 2946, 


T \URING the Rebellion which began in Scotland, 
IDE in the Summer 1745, an Act paſſed, impower- 
ing his Majeſty to iſſue Commiſſions for Trying 

the Rebels in any County of the Kingdom, in the ſame 


Manner as if the Treaſons had been ee in that 


County. 
PURSUANT to this Act, a * Commit on of Oyer and 


Term. It was directed to every Privy Councellor by 


8 TI. 


Terminer, and Goal Delivery, for the County of Surry, . 
paſſed the Great Seal about the latter End of Trinity 


Name, to all the Judges, and to ſome private Gentle- 


men, impowering them or any three of them, (Quorum 


un” Ic.) to execute the Commiſſion. 
THE, Precept was ſigned by the three Chiefs and the 


three ſenior Judges, and was returnable the 234 Day of 


June 1746 ; which made fifteen Days excluſive between 
the Teſte and Return. 


THis was ordered on great Deliberation and Search of ; 


Precedents. 


On that Day moſt of the Judges met at Serjeanti- Inn; 3 


and from thence proceeded in Order of Seniority to the 


Court Houſe at Saint Ma: re Hill in the Borough of 


Southwark. 


LoRD Chief Juſtice Lee gave the Charge. And the 


Grand-Jury found Bills againſt the Earls of Kilmarnock 


and Cromartie, and the Lord Balmerino ; which Bills 


were ſoon afterwards removed by Certiorari into Parlia- 


ment. 


On the two following Days Bills of Indictment were 


found againſt thirty-ſix of the principal Rebels taken at 
Carliſle ; and againſt one David Morgan, a Barriſter at 
Law, who was taken at Stafford/bire, 


Tu Priſoners were then brought to the Bar and in- 
formed that Bills were found againſt them, of which they 


ſhould ſoon have Copies : And the Court adjourned to that 


Day {e*nnight : And Copies of the Indictments with the | 


* Another Commiſſion of the like Kind iſſued at the ſame 


Time tor Middleſex ; but there were no Proceedings on it. 


Caption 


July 3d. 


Ryder, 


* Sir Dudley 


T HE REPORT. 


Caption were delivered the ſame Day to the Priſoners af- 


ter the Court roſe. 


By this Meaſure, the Priſoners had Copies of their In- 
dictments five Days before their Arraignment, excluſive 


of that Day and of the Days Copies were delivered, and 
alſo excluſive of the Intervening Sunday. This was done 
Ex; majori Cauteld and in favour of Life, Sunday not be- 


ing a Day on which the Priſoners may be preſumed to 
be adviſing with Council and preparing for their Defence. 
It was ſo done upon the Commiſſion which ſat the ſame 


Summer in the North; and had been done upon a like 
Commiſſion in the North after the Rebellion of 1715. 
But the Statute doth not require this Caution with Regard 


to Sunday, nor is it of abſolute 1 Neceſſity; though in 


Caſes of Life it is beſt to follow Precedents, if the Time 
will allow of it. 


Ur o the Adjournment Day the Priſoners were ſeve- 


rally arraigned, three pleaded Guilty. The reſt pleaded 


Not Guilty. And each of them produced an Affidavit, 
towhich they were ſworn in Court, ſetting forth that a 
; material Witneſs or Witneſſes (naming the Witneſſes _ 
and the Places of their Abode) would be wanting for their 
Defence. And their def e who had before been aſ- 


In the De i all the Tales in Torn met at Lord 
Chief Juſtice Lee's Chambers, and agreed that the Caſe | 

of theſe Priſoners differs greatly from the Common Caſes | 
of Tryals in the Circuits, where Affidavits of this King 
ougght very ſparingly to be admitted. For in Circuit Try- 


als the Priſoners from the Time of their Commitment 


may, and ought to be preparing for their Defence. The 


Place where they are to be tryed is in moſt Caſes well 


known, and they have likewiſe a reaſonable Certainty of 
the Time long before the Circuits begin. 


Bur in the preſent Caſe the Priſoners are to be tryed at 


a great Diſtance from the Places where the Treaſons were 
committed. And neither Time or Place for their Tryal can 
be faid to have been certainly fixed *till Bills of Indictment 


were tound againſt them, and Copies delivered to them 3 


2 . 8 e r 
e e SIA 6 Fr So te Ng 


from 


r * 


75 4 
7 
FRE, 
$1 
4 $4 15 
n 
a . 
CE 9200 
e 
5 
ES 
255 1 
n 
4 2 
i 
. 
828 
. 
s * - 
Ras OL 
ASTD" 
n 
e 
e 
1 
4 K. wk; 
n - 1 
A 
1 FPG 
n 
, 7 2 1 
n 
r FI. 
3 
"OH EE 
+ EA 
” 1 x 
83 q 
4 12 
: 1 
3 
EE 
- A. 
Peg 
n 
5 2 
BN” 
8 
+ RAE 
5 
4 
We 
#55 5 
8 


75 

# 

* 

* 

25 

ee 
2 
OE 
1 
DN 
14 
e 
n 
FA x 3 

* 


2 


3 * * 
re x 55 2 —— was 
E r 
As 4 — 3 
D 
N 


8 
3 


r 


rn 


75 
* 5 
PRs 
5 
l 
"Ops 4 
3 * « 
P43 
. 
. $7 
r 
SEN 
7 
1 
98 
I 
* 
2 
8 
N 
5 
7 BY 
_ 
FRAN 
8 — 
& 4 
SF 
+25 
23S 
Bis 
KR 
5 8 
3 
8 
YZ 


MN, 
- of 
. 
#: 
* 
7 
8 
ay 
* 
"> 
95 
5 
wt 
8 
. 
* 
HEE 
7 
8 3 bd 
FE 4 
a TSF. 
Ine 
n 


1 
= * Os 


2 


* K r 1 * 

2 e 

2 Te Es a 
l » N the3 * 


4 2 - 2 In x * 

” N N R Che” 3+. or 7b. x Law) 

Y : 1 PERAY F 

SN 1 9 6 8. 24 SA 3 KIA” 8 1 8 

2 4s AY. A r u I 
ES RR SE SIBLE! . 


2 


OILS 


2 


_ 5 
RB 


4; 


* FX" as, tn K # 1 * N 
J! ĩ ĩðVi ĩͤ b AE Gs 
r ——— ze _— #-- * War 9 
3 777TTCCC $o IEEE 


THE REPORT, _ 
from which Time it was incumbent on them to be prepa- 
ring for their Defence and getting their Witneſſes to 
Town. 


AND-In Regard. that the Affidavits mentioned the Wit- 
neſſes to reſide at different Diſtances from Town, ſome 


in England, and others in Scotland, it was thought rea- 
ſonable that in fixing the Times of Tryal, regard ſhould 
be had to the ſeveral Diſtances. 


| ACCoRDINGLY it was agreed that with Regard to 
thoſe Priſoners whoſe Witneſles reſide in England, their 
Tryals ſhould be * put off to the 15th of July; and that 
the Court would from thence proceed de Die in Diem till 


thoſe Tryals ſhould be diſpatched. And with Regard to 


thoſe whoſe Witneſſes reſide in Scotland, their Tryals ſhould 


be put off to the 25th. And on the next Day the Court 


ordered accordingly and adjourned to the 15** of Juby. 
N B. Tur AR of the 19th Geo. 2. c. 1. direct- 


ing that no Judge ſhall during the Time therein men- 
tioned, try or bail any Priſoner committed for High Trea- 


ſon without a Warrant ſigned by ſix of the Privy Coun- 
<il, it was thought proper, Ex majori Cautela, to have 
ſuch Warrant directing the Commithoners to proceed to 


the Tryal of thoſe Prifoners. And fuch Warrant was 


procured before the Tryais came on. 
TEE like Caution had been before uſed with Regard 


to the Tryal of Chriſtopher Layer, while a like Act was 


in Force. 


TE Indi and Caption made Uſe of on this Oc- 


caſion were as follows. 


Surry. Be 17 REMEMBERED, That: at Special 
Seſſion of Oyer and Terminer, and Goal-Delivery of our 
Sovereign Lord the King, of and for the County of Surry, 


Holden at the Borough of Southwark in the ſaid County, on 


Monday the twenty third Day of June in the Twentieth 
Year of the Reign of our ſaid preſent Sovereign Lord 


_ GeoRGE the Second by the Grace of God of Great-Britain, 
France, and Ireland, King, Defender of the Faith and ſo 
forth, before Sir William Lee Knight Chief Fuſtice of 


our ſaid preſent Sovereign Lord the King appointed to hold 
Pleas before the King himſeif, Sir John Willes Knight Sc. 


* Upon the like e in Middleſex and Surry As 
1 16, the 3 rdokers had three Weeks from their Arraignment, 


A 2: [Naming 


THE REPORT. 
{Naming the reſt of the Judges and Commiſſioners pre- 
ſent] and others their Fellows Juſtices and Commiſſioners of 
our ſaid preſent Sovereign Lord the King, afſigned'by Let- 
ters Patent of our ſaid preſent Sovereign Lord the King un- 
der his Great Seal of Great Britain, made by Virtue of the 


Statute made in this preſent Parliament, intitled, An AQ 


for the more eaſy and ſpeedy Tryal of ſuch Perſons as 
have levied or ſhall levy War againſt his Majeſty, and for 


the better aſcertaining the Qualifications of . Jurors in 


*Fryals for High Treaſon, or Miſpriſion of Treaſon in 
that Part of Great Britain called Scotland, to the ſaid 


 Fuſlices and Commiſſioners above-named and others, and to 
any three or more of them (of whom our ſaid progres Sove- 


reign Lord the King willed that any of them the ſaid Sir 


William Lee, [Naming ſome others of the Judges] and 


otbers in the ſame Letters Patent named and appointed ſhall 


be one) to deliver the Goal of the ſaid County of the Pri ſo- 


ners therein being, or ſuch as ſhall or may be detained in the 
ſame, on or before the firſt Day of January in the Year of 


our Lord One Thouſand Seven Hundred and Forty fix, for 


or on Account of the High Treaſon mentioned in the ſaid 
Statute in levying War againſt our ſaid preſent Sovereign 


Lord the King within this Realm, and to enquire by the 


Oath of good and lawful Men of the ſame County of all 
uch High Treaſons in levying War againſt eur ſaid preſent 


Sovereign Lordthe King within this Realm by the ſaid Pri- 

ſaners or any of them, or by any other Perſon or Perſons who 
are new in actual Cuſtody for or on Account of the ſame, or 
who are or ſhall be guilty of High Treaſon in levying War 


againſt our ſaid preſent Sovereign Lord the King within this 
- Realm, and ſhall be Apprehended and Impriſoned for the ſame 
on or before the ſaid firſt Day of January in the ſaid Year 7 


our Lord One Thouſand Seven Hundred and Forty Six, and 


the ſame High Treaſons ts hear and determine according to 


the Form of the ſaid Statute by the Oath of Sir William 
| Richardſon of Bermondſey Knight, Sir Abraham Shard 
of 


geod and lawful Men of the ſaid County, being then and there 
ſworn and charged to inquire for our ſaid preſent Sovereign 

Lord the King touching and concerning the Premiſes in the 
aid Letters Patent mentioned, It is preſented, That the Bill 
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THE REPORT. 

TE Jux oRs for our pfeſent Sovereign Lord the King 
upon their Oath preſent, That John Hamilton late of the 
City of Carliſle in the County of Cumberland Efquire, 
otherwiſe called John Hamilton late of the ſame Place Gen- 
tleman, Alexander Abernethy late of the ſame Place Gen- 
tleman, otherwiſe called Alexander Abernethy late of the 
ſame Place Surgeon, and George Abernethy late of the 
ſame Place Gentleman, being Subjects of our ſaid preſent  - 
moſt Serene Sovereign Lord GEORGE the Second by tbe 
Grace of God of Great Britain, France, and Ireland, 
King Defender of the Faith and ſo forth, not having the 
Fear of God in their Hearts, nor having any Regard for 
the Duty of their Allegiance, but being moved and ſeduced 


by the Inſtigation of the Devil, as falſe Traitors and Rebels 


againſt our ſaid preſent Sovereign Lord the King, their Su- 
preme true natural iawful and undoubted Sovereign Lord, en- 


tirely withdrawing that cordial Love, and that true and 


due Obedience, Fidelity and Allegiance, which every Subjecs 


| of our ſaid preſent Sovereign Lord the King, ſhould and of 


Right ought to bear towards our ſaid preſent Sovereign Lord 
the King; And alſo deviſing and (as much as in tbem lay) 


moſt wickedly and traiterouſiy intending to change and ſub- 


vert the Rule and Government of this Kingdom duly and 
happily eſtabliſhed under our ſaid preſent Sovereign Lord the 
King, and alſo to depoſe and deprive our ſaid preſent So- 


vereign Lord the King of his Title, Honour and Royal State, 


and of his Imperial Rule and Government of this Kingdom, 


and alſo to put and bring our ſaid preſent Sovereign Lord 


the King to Death and final Deſtruction, and to raiſe and 
exalt the Perſon pretended to be Prince of Wales, during 
the Life of James the Second late King of England and fo 
forth, and ſince the Deceaſe »f the ſaid late King, pretending 
to be, and taking upon bi mſelf the Stile and Title of King of 
England by the Name of James the Third, to the Crown and. 


tothe Royal State and Dignity of King, and to the Imperial 


Rule and Government of this Kingdom, upon the tenth Day 
of ORttober in the nineteenth Tear of the Reign of our ſaid © 


4 preſent Sovereign Lord the King at the City of Carliſle r 


ſaid, in the County of Cumberland aforeſaid, with a great 
Multitude of Traitors and Rebels againſt our ſaid preſent So- 
vereign Lord the King (to wit) to the Number of Three 
Thouſand Perſons (whoſe Names are ax yet unknown to the 
4 : „ faid 
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THE REPORT. 


ſaid Furors) being armed and arrayed in a Warlit and 


Hoftile Manner (to wit) with end diſplayed, Drums- 
beating, Pipes playing, and' with Stbor us, Clubs, Guns, 
Piſtols, and divers other Weapons as well ofenſs ve a3:defen-" 


ſive, with Force and Arms did falſly and traiterouſy afſem=- 


ble and join themſelves againſt our ſaid preſent Sovereign 
Lord the King, and then and there with Force and Atms 

did falſiy and traiterouſly, and in a MWorlibè and Hoſtile" 
Manner array and diſpoſe themſelves againft our ſaid pre- 
ſent Sovereign Lord the King, and then and there with 


Force and Arms, in Purſuance and Execution of ſuch tbeir 


wicked traiterous Intentions and Purprſes aforeſaid, did 


falſly and oe prepare, order, wage and levy a pub= 
lick and crue! Var againſt our ſaid preſent Sovereign Lord 


the King, then and tore committing and perpetrating a mi- 


feral): ans. crue! Slaughter of and among / the faithful Subs 
jets of cur ſatu vreſent Syvereign Lord the King, and alſo 
then and there during the ſaid War with Force and Arms 


did with the ſaid Traitors and Rebels ſo aſſambled, armed 


and arrayed as aforeſaid, falfly and traiterouſly againſt the 
Will of our ſaid preſent Sovereign Lord\the King, enter into 


and take Poſſeſſion of the ſaid City of Carlifte and the Caſtle 
thereto belong ing within the ſame City, (the ſaid City and 


Gafſſtle being a City and Caftle of our faid preſent Sovereign 
Lord the King) and the ſaid City and Caſile with Force and: 


Arms then and there did falfly and traitercufly poſſeſs, hold, 


keep, maintain and defend, againſt our fad preſent N 


ign Lord the King, againſt tbe Duty of their. Allegiavce, 
againſi the Peace of our ſaid preſent Sovereign Lord the King, 


His Crown and Dignity, and alſo againfl the Form of the Sta- 
tutte in Auch Cafe made and uu. 


N. B. Tris Inditment and Caption were wigs of of 
againſt all the Rebels who were ay in Surry, except 
Hneast Macdonald; ſave that the Overt Acts were laid in 


different Counties of England or Scotland, as the Cafes re- 


Jpectively required; And alfo fave that the Overt Act of 


taking and poſſeſſing the City and Caſtle of Carlifle was 
not charged on thoſe who were not concerned in that Part. 


of: the Rebellion. 


TE Indictment againſt Eaton Macdonald was in the 


Fe Form, but coneluding as follows. He tbe ſaid neas 
Macdonald, 
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THE KEPORT 
Mackdonald, otherwiſe called Angus Mackdonald, havir ng 
been Apprebended and Impriſoned Fr the High Treaſon above 


mentioned, before the firſi Day of January in the Year of 
our Lord One Thouſand Seven 1 ndred and Forty fix. 


Tax Reaſon of this Averment will be mentioned in its 


proper Place. 


7. Tow LRV s Caſe, July 15. 1746. 
18 Council moved that before any Juryman ſhould 
be brought to the Book, the whole Pannel might be 
called over once in the Priſoner's hearing, that he might 


ſaid would be a conſiderable Help to him in taking his 


Challenges.“ This was done by Order of the Court, 
andthe Attorney General did not oppoſe it. 
Evkkr Juryman as he came to the Book was aſked 


whether he was a Freeholder or no. Thoſe who anſ wered 


that they had no Freehold in the County, were examined 
upon a Voire dire to that Matter: and on their anſwering 
that they had no Freehold, were ſetaſide. Thoſe who an- 
ſwered that they had both Freehold and Copyhold were 

| aſked whether both put together did amount to Z 10 a 


2.4 


take notice who did and who did not appear: which they 


Year; and if they did, that was admitted to be a good 


Qualification, though the Freehold alone was under {10. 
The Court grounded this Rule on the Bill of Rights and 


the 4˙ and 5 W. M. compared. 


THE Priſoner's Council offered to call a Wiimels to 
ſhew that he was at the Time of the Rebellion in the 


Service and Pay of the French King, and ſo intitled as they 


inſiſted, to the Benefit of this Cartel for Exchange of 


a Priſoners : But the Court declared that ſuch Proof is not 
to be admitted, It is no Defence in a Court of Law, 
nor is it ſo much as an Excuſe, that he had entered into 


the Service of an open Enemy. See the Caſe of Æneas 
Mackdonald. 


1. W. M. St. 
FF 
4. 5. W. M. 
c. 24. 8 15. 


THe then inſiſted on what they (very 10 al- 


led the Capitulation at the Surrender of Carlifle. In this 


likewiſe the Court over-ruled them. Iti is no Sort of De- 


* N. B. This was done in i Layer's Caſe after a much longer 


ff Debate than the Matter deſerved. 


A4 | _ fence 


| Mr. Murray. 
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ſence in a Court of Law. But to prevent Miſconſtructions, 
Colonel Carey was examinined touching the Terms upon 
which the Surrender was made. And he ſwore that the 


Duke expreſly reſerved the Rebels in Carliſſe to be dealt 


with as his Majeſty ſnould pleaſe. | 

THz Court then obſerved that the Priſoners had re- 
ceived the whole Benefit of the Terms offered by the 
Duke, in that they were not immediately put tothe Sword, * 


but were reſerved for his Majeſty's Pleaſure ; which now 


appears to be, that they ſhall have a fair Trial, and Li- 


berty to make their Defence according to Law. 


THEY then inſiſted that the Overt Acts are charged 
in the Indictment to be committed on the 10th of Ocfo- 


ber, and that all the Evidence is of Overt A&s ſubſequent 
to that Time; And ſaid, that however the Reſolutions 


with Regard to this Point may have been before the 7 
W. 3*. Yet now, by that AQ, no Evidence is to be given 


but of Overt Acts laid in the Inditment ; and conſe- 


quently the Overt Acts muſt be proved in ſuch Manner 


as they are laid; That in this Caſe eſpecially the King's 
Council are not at Liberty to vary in their Proofs from the 

Day laid, fince they have confined themſelves in the In- 
di ment to one Day, and have not charged (as they ſaid 
in moſt of the Precedents it is charged) that the Defen- 


dant did commit the Treaſon charged on him on the Day 


laid, and at divers Days and Times as well before as 


ate” 


To this the Sollicitor General anſwered that the 50h W. 


makes no Alteration with Regard to this Point, ſo as to 
ks either Time or Place more material than they were 


before the Act; The AQ indeed faith, that no Evidence. 


ſhall be given of any Overt Ads not laid in the Indict- 


ment; But what is or is not Evidence of ſuch Overt Acts, 
is left upon juſt the ſame Foot in this Reſpect as it was 
before the Act; What was Evidence at Common Law 


is in this ReſpeRt Evidence ſtill ; And as to the Charging 


the Overt Acts at divers Days and Times as well before 


as after the Day particularly mentioned, He ſaid that the 


greateſt Part of the Precedents He had ſeen of Indi- 
ments for levying War, which is the preſent Caſe, do 
char the Overt Acts on one Day only. 


* bee Lord Winton's Trial 6. St. Tri. : 
SIR 
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THE REPORT. 

Sir Richard LLoyd offered to ſpeak on the ſame Side; 
but the Court told him he need not give himſelf the 
Trouble of ſpeaking to the Point, on which there could 
be no Doubt, and overruled the Objection. + 
Mr. Ty was convicted and executed. 


Mr. DrEAcoN's Coe, July 17. 1746. 
N Mr. Deacon's Caſe his Council objected to the re- 


ceiving the Evidence of one Craig a Printer, touching 
the Priſoner's obliging him to print the Pretender's Mani- 


feſto at Mancheſter, and his publiſhing of it there, while 


the Rebel Army was in the Town; and alſo to the reading 
the Manifeſto. They inſiſted that this ought not to be gi- 
ven in Evidence, becauſe it is an Overt Act not laid in the 
Indictment; and alſo becauſe the Orders were given and 


the Manifeſto printed and publiſhed in Mancheſter, and all 


the Overt Acts are laid in Cumberland. 


Bur it was anſwered by the Court (Lord Chief Juſtice | 


Willes, Juſtice Abney, and Juſtice Foſter) that an Overt At 


not laid may be given in Evidence, if it be a dire Proof 


98 of any of the Overt Acts that are laid. 


ONE of the Overt Acts charged in this lun ment is the 
aſſembling and marching Modo Guerino, in Order to de- 

ſe the King and to ſet the Pretender on the Throne. It is 
proved that the Priſoner with the reſt of the Rebel Army 
was at Mancheſter and appeared in an Hoſtile Manner there. 
Now what ſtronger Proof can there be that the Priſoner 
joined this Army for the Purpoſe mentioned in the Indict- 
ment, than his cauſing to be printed and diſperſed among 
the People the Pretender's Manifeſto? It never was doubt- 
ed that the being preſent with the Rebels and joining in 
proclaiming the Pretender, might be given in Evidence on 
ſuch an Indictment as this; and yet that Circumſtancewas 
never expreſly laid in any Indickment. But tis ſufficient 


+ The Lord Balmerin who had neither Council nor Wit- 
neſs at his Trial, inſiſted on the ſame Point. And the Houſe 
out of their extream Tenderneſs in Caſe of Life (after my Lord 
Chancellor had delivered his Opinion clearly that the Time is 


not material, provided the Treaſon be committed before the 


Bill found) put the Queſtion to the Judges. Lord Chief Juſtice 
Lee delivered the unanimous Opinion of the Judges, that the 
Day is not material, provided the Treaſon be proved to have 
been committed before the finding the Bill. 


that 


10 
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that it proves Quo Aninio the Rebel Army was raiſed, 


and Quo Animo the Priſoner joined it. 
As to the Objection that this Fact was not coriiliticl 


in Cumberland, where all the Overt AQs are laid, Mr. 


Juſtice Abney and Mr. Juſtice Faſter held, that it is indeed 
neceſſary on this Indictment that ſome Overt Act laid be 


proved on the Priſoner in Cumberland; but that being 


done, Acts of Treaſon tending to prove the Overt Acts 
laid, though done in a Foreign Country, may be Sen! in 
Evidence. 
Ax p the Manifeſto was read. 
Loy Chief Juſtice Willes declined giving any Opinion 
on the ſecond Point. But no Objection was made during 


the whole Courſe of the Trials to the giving Evidence of 


Overt Acts in a County different from that where the 


Fact was laid, an Overt Act having been firſt proved in 


the proper County. And that “ Sort of Evidence was 


en in almoſt all the Tryals. 


Deacon was convicted ahd executed. 


Joux Benwick's Caſe, July 5 1746. 


P. the Caſe of John Berwick, there was only one Wit. 
n 


eſs that proved him to have been in Arms with the 


Rebels. This Witneſs proved that he was inrolled and 
reviewed as a Lieutenant in the Regiment called the Man- 

cheſter Regiment, and did duty as ſuch at Penrith and 
Car li ſle. 


Two other Witneſſes (Officers i in the Duke's Army) 
ſwore, that after the Surrender of Carliſie, they were or- 
dered by the Duke to take an Account of the Names of 
the Officers and of their reſpective Ranks in the Rebel 


Garriſon; that accordingly they went to the Priſon where 


the Officers were confined apart from the Common Men, 


and took ſuch Account of them; that the Priſoner Ber- 
_ wick appeared among the Officers, and gave in his Name 


to o them as Lieuienant 1 in the Manchefter Regiment. 


The like Evidence was given in Se" of the Trials! in the 


Rebellion of 1 715. And admitted hy the Judges upon hear | 


miſſion in the North this Summer. 


See the Cates of LOW and Sir Wilian” Perkins in the State 


Trials, 
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TH RRE ON T. 
Loxp Chief Juſtice Willen and Mr. Juſtice Abney 
were of Opinion that this Declaration of the Priſoner is 


not to be conſidered as a bare Confeſſion after the Fact, 


but as an Evidence of the Fatt itſelf, viz. that the Pri- 
ſoner did appear and take he Rank of a Lieutenant in 


the Rebel Garriſon. They thought too, that a Confeſ- 


ſion after the Fact, proved by two W itneſſes, was ſuffi- 
cient to convict within the 7. W. 3. | 

Mx. Juſtice Feſter doubted whether this Declaration 
being made after the Surrender, can be conſidered in any 


other Light than as a Confeſſion after the Fact.“ And 
with Regard to a Confeſſion after the Fact, he ſaid he ne- 
ver doubted whether it might be given in Evidence as a 
corroborating Proof; his Doubt was, whether it being 
proved by two Witneſſes is a concluſive Evidence, or an 


Evidence ſufficient of itfelf to convic without other 


Proof. Since the 7. W. 3. ſeems to require two Wit- 


neſſes to Overt Acts, or a Confeſſion in open Court. Tf 
Berwick was convicted upon the Evidence of the Offi- 
cers and of the other Witneſs, and was executed. 
7 Tuly. 2%: 3940: © 
ALL the Priſoners who then ſtood convicted were 
brought to the Bar to receive Judgment; and their Coun- 


cil Serjeants Wynne and Eyre took two Exceptions in 
Arreſt of Judgment. 


1ſt, THAT the Teſte of the S is not ſet 


forth in the Caption of the Indictment, and conſequently 
for aught appears on the Record, the Commiſſion might 
iſſue before the Commencement of the Act, on which 
this Commiſſion is grounded; and if ſo, the whole Pro- 


ceeding is coram non Fudice. 
To this it was anſwered by the Attorney General, and 


agreed by the Court, that the Juriſdiction of the Court 


doth ſufficiently appear on the Record. The Act of Par- 


liament is undoubtedly the Foundation of this Proceeding: 
The Act and this Commiſſion grounded on it are recited 
in the Caption: and it isexpreſly alledged, that the Com- 


© Upon further Confideration I doubt thera was too much 


| Refinement i in this Diſtinction. See 1. Diſc. c. 3. S. 8. 


FT The like Evidence was held ſufficient upon the Commilli- 


on in the North this Summer; upon the Authority of the 


Judges's Opinions previous to the 1 ryals of 77 55 and Francia. 
See wy Dieu on High Treaſon, Ap: 3 8. 8 
miſſion 
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miſſion did iſſue by Virtue of the Act. Which could not 
be true unleſs the Commiſſion was ſubſequent to it. 
Frei ſecond Exception, and vn which they ſeemed 
chiefly to rely, was that the Act impowers the Crown to 
iſſue Com miſſions for trying Perſons them in Cuſtody or 
who ſhall be in Cuſtody for High Treaſon in levying War 
before the firſt Day of January next, and it is not alledg- 
ed in the Indictment that the Priſoners were in Cuſtody 


at the Time of the Indictment: and conſequently it doth 


not appear on the Record, that the Court hath any Ju- 
riſdiction over the Priſoners.® _ 3 

To this it was anſwered by the Attorney General and 
agreed by the Court, that it doth ſufficiently appear on 
the Record as it now ſtands, though not indeed on the 
Indictment, that the Priſoners are in Cuſtody; the Re- 
cord alledgeth that the Priſoners at the Time of their 


Arraignment being brought to the Bar in the Cuſtody ef 
rhe Sheriff io whoſe Cuſtody they had before been commit- 


ted for the Cauſe aforeſaid, were aſked &. 


+ Tur common Commiſſion of Goal Delivery ex- 


tendeth only to Priſoners in actual Cuſtody ; and yet it 


Was never thought neceſlary to alledge in the Indictment 
that the Defendant was then actually in Priſon ; and if 
this Exception. was to prevail, it would impeach all the 
| Judgments that ever have been given at any Seſſions of 
Goal Delivery, es 5 


Tur the Act on which the Preſton Rebels were 


tryed runs in the very Words of this AQ, all the Indict- 


ments at that Time were as theſe are, and this very Ex- 
ception was then taken and overruled. 


Lok p Chief Juſtice Lee produced a Note he took at 


that Time in the Caſe of the + King and Oxburgh the 


ſame Exception was then taken and overruled upon the 
Keaſon laſt before given. 
Judgment was then given as in Caſes of High 
5 Tresen t 
Mx. Serjeant Hre afterwards, viz. Auguſt ad. took an 


Exception that bears ſome Affinity to the laſt in behalf of 


See the Caſe of Eneas Macdonald inf. 

+ V. 12. Mod. 449. the ſame Point. SO 

7 Upon the Trials of the Lords Kilmarnock, Cromartie and 
Balmerino, to guard againſt this Objection the Warrants for 
their Commitment were returned by the Lieutenant of the 


Donald 


Tower, read and entered on the Journal. 
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Donald M'. Donald and ſome others who then ſtood con- 
victed and were brought to the Bar to receive Judgment. 
It was, that it doth not appear that the Priſoners were ap- 


prebended; and faith he, in Faò they were not Appre- 


hended but Surrendered. Whereas the Act of Parlia- 
ment on which the Commiſſion is grounded ſpeaks only 
of Perſons that ſhall be apprebended and in Cuſtody. 


Tris fine- ſpun ObjeQion was likewiſe overruled. 


The Surrender was as much upon Compulſion, as the 
Submiſſion of a Perſon who cries for Quarter in the Heat 
of Battle, is. In both Caſes the Submiſſion is by reaſon 


of a ſuperior Force, and for Fear of immediate Death. 


ALEXANDER M GRowTHER's Caſe, 
July, 31. 1746. 


IN the Caſe of Alexander MGrowtber, there was full 
1 Evidence touching his having been in the Rebellion; 


and his acting as a Lieutenant in a Regiment in the Rebel 


Army called the Duke of Perib's Regiment. The De- 


fence he relyed on was, that he was forced in. 


Ay to that Purpoſe he called ſeveral Witneſſes, who 
in general ſwore that on the 2815 of Auguſt the Perſon 
called Duke of Perth, and the Lord Stratballan with a- 


bout Twenty Highlanders came to the Town where the 


Priſoner lived. That on the ſame Day three ſeveral 
Summons were ſent out by the Duke requiring his Te- 


nants to meet him, and to conduct him over a Moor in 
the Neighbourhood, called Luiny Moor. That upon 
the third Summons the Priſoner, who is a Tenant to the 


Duke, with about Twelve of the Tenants appeared: 


That then the Duke propoſed to them that they ſhould 


take Arms and follow him into the Rebellion. That the 
Priſoner and the reſt refuſed to go; Whereupon they 


were told, that they ſhould be forced, and Cords were 
brought by the Duke's Party in Order to bind them; 


And that then the Priſoner and ten more went off, ſur- 
rounded by the Duke's Party, ee 

THESE Witneſſes ſwore that the Duke of Perth threat- 
ened to burn the Houſes, and to drive off the Cattle of ſuch 


of his Tenants as ſhould refuſe to follow him. They all 


ſpoke 
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ſpoke very oxtravagantly. of the Power Lords in Scotland | 
Exarciſe over their Tenants ; ; and of the Obedience, 
(even to the joining in Rebellion) which they expect 
from them. 

Lon p Ohief Juſtice Zee, in ſumming up obſerved to 
the Jury, that there is not nor ever was, any Tenure 
e Tenants tofollow their Lords into Rebel- 
lion. * 

Ax p as to the Matter of Force, he ſaid, that the Fear 


of having Houſes burnt or Goods ſpoiled, ſuppoſing that 


to have been the Caſe of the Priſoner, is no Excuſe in the 


Eye of the Law for joining and marching with Rebels. 


THe only Force that doth excuſe is a Force upon the 
Perſon, and preſent Fear of Death ; and this Force and 
Fear muſt continue all the Time the Party remains with 
the Rebels. It is incumbent on every Man, who makes 
Force his Defence, to ſhew an actual Force, and that he 


quitted the Service as ſoon as he could; Agreeable to the 


Rule laid down in Oldcaſtle's Caſe, that they joined pro 


timore Mortis & receſſerunt quam cito potuerunt. 


He then obſerved that the only Force the Priſoner 


pretends to, was on the 281 of Tut; and that he 


continued with the Rebels and bore a Commillion in their 
Army, *till the Surrender of Carli iſe, which was on or 
about the 3zoth of December. 


_ The Jury without going from the Bar found him 


guilty. But he was not executed. 


VN. B. ALL the Judges that were in Town were e pre- 
ſent and concurred in the Points of Law. 


N. B. Many of the Scotch Priſoners made Force their 
Defence and produced the ſame Sort of Evidence as 
AP Growther did; and the ſame Directions in Point of 


Law were given as in his Caſe. And the Matter of Fact 


whether Force or no Force, and how long that Force 


continued, with every Circumſtance tending to ſhew the 


Practicability or Impracticability of an + Eicape, was 
left to the Jury on the whole Evidence. 
Hug 3. 16. 
Tas Dev Bills of Indictment were found againſt Alex- 
ander Kinlech and Gharles Rinloch and others of the Rebels 


* M. B. If Thorens of this Kind were an Excuſe, it would 


be in tne Power of any Leader in a Rebellion to indemnify all 


his Followers. 


er Diſcourſe, Chap. Fr” 5 
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Authority of which Act alone, this Court ſits. They 
: then ſeverally RON Not Guilty. . 
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to the Number of 22. The Overt Acts were laid in dif- 

ferent Shires in Scotland according to the reſpective Caſes 

of the Priſoners. And then the Court adjourned to the 

24 of September for the Arraignment of the Priſoners. 
September 2. 1746. 

Ox this Day, (there being no other Judge in Town) 
Mr. Juſtice Fofter ſat with two other Commiſſioners for 
the Arraigning the Priſoners. Alexander Kinlochand Charles 
Kinloch and the reſt of the Priſoners, who were Scotchmen 
born, upon their Arraignment ſeverally delivered a Taper 
into Court whereof the following is a Copy. 

« As I intend to infiſt on the Benefit of the Act of 
* Union, by which all the Laws in Scotland at that Time 
« which concern private Right are ſaved to the Natives 
* of Scotland, and declared to be unalterable by the Par- 
« lament of Great Britain, except for the evident Uti- 
ce lity of the Subjects within Scotland; And as I am a 
20 Subject born within Scotland, and ſtand indifted for 
« Treaſons charged to have been committed by me in 
Scotland, J humbly beg that the Court will be pleaſed 
* aſſign me Council and a Solicitor to adviſe me as to 
« the Manner of Framing, and the Uſe to be made of 
* this Defence; And that the Court will be pleaſed to 
“ indulge me in a few Days Time to adviſe with them, 
© before I am compelled to plead ; left by pleading I 
© may be deprived of the Benefit of any ſuch Defence. 

Mx. Juſtice Feſter told the Priſoners that Copies of 
their IndiQments having been delivered to them in due 
Time, they ought now to have been ready to plead ſuch 
Pleas as they would ſtand by ; and that the Court ex- 
pect they ſhould now plead accordingly. He told them 
withal, that if the Matter contained in their Papers would 


a 


avail them at all, they would have the full Benefit of it 


upon Not Guilty: ſince it amounts to no more than that 
their Caſes are not within the Act of the laſt Seſſion, by 
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The Caſe of ALEXANDER KINLOCH and 
CHARLES KINLOCH, October 28. 1746. 


PRESENT Lord Chief Jute IWilles, Mr. Juſtice bo 


Foſter, and Mr. Baron Clive. Alexander Kinloch and 
Charles Kinloch, who were the firſt of the Priſoners con- 


cerned in the Paper delivered the Second of September that 9 
were brought to Trial, were ſet to the Bar; and they 
agreeing in their Challenges, One Jury was ſworn and * 


charged with them by the Clerk of the Arraignments. 


The Junior Council for the Crown opened the Indit- 7 
ment, and the Solicitor General 1 ina few Words opened YH 


the Evidence. 


WIV the Council for the Crown had proceeded thus 

far, the Chief Juſtice, before any Evidence was given, told 
the Priſoners Council, that He was informed they had 
ſome Objection to make! in behalf of their Clients ground- 
ed on the Act of Union. Which Objection He ſaid was 
proper to be ſpoke to before the Council for the Cron 
went into their Evidence. Whereupon Mr. Jodrell one 
of the Priſoners Council ſtated his Objection and ſpoke | 


largely to it. The Chief Juſtice then ſaid that the Ob- 


jection being in Nature of a Plea to the Juriſdiction of the 


Court, could not be made on the Iſſue of Not Guilty; 


nor could any Evidence in ſupport of the ObjeQion be 


received upon that Iſſue; And therefore propoſed that a 
Juror ſhould be withdrawn ; ; and that the Priſoners 
ſhould have leave to withdraw their Pleas of Not Guilty, 


and to plead this Matter Specially : And that the Attor- 


ney General might Demur, and ſo the Point would come 
regularly before the Court. | 
MR. Juſtice Fofter ſaid on this Occafic ion, that when He 


aſſured the Priſoners, they would have the full Benefit of 


this Objection on their Plea of Not Guilty, He had no In- 


_ tention of leading them into a Difficulty, which they could 


not get clear of, without the Indulgence of the Court. He 
thought they would be intitled Ex mero Fure to the full 
Benefit of the Objection without ſuch Indulgence ; And 
added, that the Principle he went upon was this ; If there 


be any Weight in the ObjeQion, it muſt be that the Caſe 


of the Priſoners 1 is not within the Act of the laſt Seſſion, 
under 
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cuted. And if it be not within that AQ, it is a Caſe at 
Common Law; and conſequently, taking it to be a Caſe 
at Common Law, if no Overt A&t be proved in the 


County where the Commiſſion fits, and whence the Jury 


comes, the Priſoners muſt.of Courſe be acquitted. 
SIR John Strange of Council with the Crown, ſtrongly 


inſiſted that in Point of Law the Priſoners were intitled to: 


the Benefit of the Objection on Not Guilty, if they could 


avail themſelves of it; And the Attorney General offered 


to wave all Advantage that might be taken againſt the 
Pri ſoners, if any Advantage cou'd be taken; and preſſed 
that the Tryal might go on upon the Iſſue joined by 
them, and that the Merits of the Objection might be now 


conſidered. 


Bu'r it was otherwiſe Ordered. And a Juror was | 


withdrawn and the Jury diſcharged upon the Motion of 
the Priſoner's Council, and at the Priſoner's Requeſt, and 
with the Conſent of the Attorney General. And the 
Priſoners withdrew their former Plea, in order that they 


might be ready the next Day with their Pleas to the Ju- 


clared he would Demur „„ on 
And the Court adjourned to the next Day. 


riſdiction in Form, To which the Attorney General de- 


Tax Entry on the Record touching this Matter is as 


followeth. 


Uron the Motion of Charles Hamilton Gordon 


Eſquire and , . . . . . Joddrell Z/q; being affigned as 
Council for the Defendants in this Cauſe and by their Con- 


ſent, and alfa at the Deſire and Requeſt and by the Conſent 


of the Defendants now at the Bar bere, and alſa by the Con- 


ſent of Mr. Attorney General on behalf of the King, It is or- 


dered by the Court here, that Richard Foy the laſt of the 


Furors ſrvorn and impannelled in this Cauſe be withdrawn 


out of the Pannel; and that the reſt of the Furors in this 
Cauſe be diſcharged; No Ev. dence whatſoever having been 


the King or of the Defendants. And it is further ordered by 
the Court here that the ſaid Defendants have leave to with- 


draw their Pleas of Not Guilty by them formerly pleaded to 
the Indidment in this Cauſe, and have leave to Plead to the 


Puriſdidtton ef this Court : And that the faid W | 
B On 


under which AQ alone this Special Commiſſion is exe- 


17 
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have Time *till to morgow to put in ſuch Plea. And, that 
they deliver Copies of ſuch Plea to Mr. Sharpe Solicitor for 
the King in this Cauſe by Eight of the Clock this Evening, 
And thereupon the ſaid Defendants do now here at the Bar 
withdraw their ſaid Pleas of Not Guilty, in order to put 


in ſuch Plea to the Juriſdiotion of this Court as e 


Ofober 29. 1746. 
ON this Day, preſent the ſame Judges as Veſterday. 


Alexander Kinloch was firſt ſet to the Bar and again Ar- E 


raigned, whereupon he tendered a Plea ingroſſed on 


Parchment and ſigned by his Council Mr. Gordon and 5 


Mr. Fedrell; to which the Attorney General demurred, 
and the Priſoner inſtantly joined in Demurrer. 


Ax the ſaid Alexander Kinloch in bis own proper © 


Perſon comes and baving heard the Indictment aforeſaid © 


read, and proteſting that he is Not Guilty of the Premiſes z 


charged in the ſaid Indiftment, for Plea Nevertheleſs ſaith, 


that be ought not to be compelled to anſwer to the ſaid In- HY 


dictment: Becauſe be ſaith that the Kingdom of Scotland 1 


before and until the Time of the Union of the two King- = 


doms of England and Scotland was regulated and go- ©® 


verned by the proper Laws and Statutes of that Kingdom, BY 
and not by the Laws or Statutes of the Kingdom of Eng- ® 


f land; and that ever ſince the ſaid Union of the ſaid two 3 
Kingdoms that Part of the Realm of Great Britain called * 


Scotland hath been, and yet is governed and regulated by 1 


the proper Laws of that Part of the ſaid Realm called 3 
Scotland, and not by the Laws of zbat Part of the ſaid * 


Realm called England. 


Anp the ſaid Alexander Kinloch further ſaith that 1 
within the ſaid Kingdom before the Union of the ſaid tis 
Kingdoms, and Fly the ſaid Union thereof, and within 
_ that Part of Great Britain called Scotland ever ft ince the 
ſaid Union, there hath been and now is a certain Curt 
called the Court of Fuſticiary; and that all and ſingular |? 


Offences of High Treaſon committed within the ſaid King- 


dom of Scotland before and until the ſaid Union, and with- | 
in that Part of the Realm of Great Britain called Scot- 
land /ince the ſaid Union, by the Natives thereof, appre- 
hended or taken for ſuch Offence there (except Peers FE T1 5 

eat r= 
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| Realm of Great Britain) have been and of Right ought to 


b bie enquired of, heard and determined in the ſaid Court of 
Fuſticiary before the Fuſtices of that Court, or in ſome 
„other Courts, or before other Fuſtices within the ſaid Realm 
F 1 17 Scotland before the Union, and within that Part of the 
Realm of Great Britain called Scotland fnce the ſaid Union; 

Y and not in any Courts or before any Juſtices within the 

T Realm of England before the ſaid Union, or within that 

x Part of the Realm of Great Britain called England 2 nce 
3 x the ſaid Union. 
0 8 AND the ſaid Alexander Kinloch farther faith 1101 
5 3 Fochabars in the Shire of Murray in the fer Iudifment 


= ſaid Tadi& news is ſuppoſed to have been committed, before 
and until the ſaid Union of the ſaid tus Kingdoms Was 
= within and Parcel f the ſaid Kingdom of Scotland, and 


+ ® Parcel of that Part of the Realm of Great Britain called 
5 8 | 


Scotland. 
5 Axp the ſaid Alexander Kinloch further ſaith that he 


= was born within that Part of the Realm of Great Britain 
called Scotland (to wit) at Fochabars aforeſaid; and that 


contained is therein ſuppoſed to bave been committed and lon 


led Britain called Scotland (to wit) at Fochabars aforeſaid. 
by And this he is ready to verify. Wherefore the ſaid A- 


704 3 lexander Kinloch prays Judgment If the Court of our 
| Cord the King here will further proceed upon the Indi- 
535 = ment aforeſaid againſt him, and that be may be diſmied 


From the Court here of and upon the Premiſes &c. 


hon 3 AND the ſaid Sir Dudley Ryder Knight, Attor ney 8 
Bar neral of our preſent ' Sovereign Lord the "Kore wha for 
the our ſaid preſent Sovereign Lord the King in this He ba-, 
wy 2 proſecuteth, as to the ſaid Plea of him the faid Alexander 
qa v Kinloch by him above pleaded as aferc/aid, for our ſaid 


8 BY preſent Sovereign Lord the King faith, that the ſaid Plea 
7 and the Matter therein contained. are not ſufficient i in Law 
to prectude the Court here from their Furi, Leek ion to hear 
and determine the High Treaſon me timed and ſpeci tied in 
the ſaid [nditment, and ahove charged upon rpg the jaid 


E 2 Alexander 


ever ſince the ſaid Union was and now is lying within and 


% at the Time when the ſaid Offence in the ſaid Indiament | 


85 1 before that Time and ſince, he the ſaid Alexander Kinloch 


= was reſident and commorant within that Part of Great 
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Alexander Kinloch in and hy the ſaid Indicment. Where- 


fere for want of a proper and ſufficient Anſwer in this 


behalf be prayeth Judgment, and that tbe ſaid Alexander 
Kinloch may anſwer in Court here to our ſaid preſent So- 
vereign Lord the King touching and concerning the oa 2 


aforeſaid. 
And the ſaid Alexander Kinloch likewiſe. 


Tas Priſoner's Council admitted, that bly Cafe is 
within the Letter of the Act of the laſt Seſſion by Autho- 
rity of which this Court fits: But infiſted, that by the 
known Rules of ConſtruQion, if any great or manifeſt 


Inconveniences do ariſe from adhering cloſely to the Let- 


ter of the Act, the Court ought, and always doth de- 


part from the literal Conſtruction. 


ThE Conſtruction they inſiſted on was, that for Of- 


fences committed in England, Commiſſions might iſſue 
for hearing and determining the ſame, in any County ot 


England; and for Offences committed in Scotland, the 
ike Commiſſions might iſſue into any County of Scet- 
land, which would, they faid, anſwer all the Ends oi 


the Act, mentioned in the Preamble; and would at the 
ſame Time avoid all the Inconvenicnces which the Con- 


ſtruction contended for in behalf of the Crown is attended 


with. | 
Tk x then coed ſeveral Inconveniences attend- 


ing ſuch a Conſtruction of the Act: Some of which = 
might poſſibly have merited the Attention of the Legi- 


flature at the Time the Act paſſed, 


Mx. Attorney General, in anſwer ſaid, that the : 
Rules of Conſtruction as applied to Acts of Parliament 


grounded on Inconveniences, whether Imaginary or 
Real. hold in no Caſes but where the meaning of the 


Act is doubtfull: in plain Caſes where the Intention of 
the Legiſlature is Evident, 'tis the Duty of the Court to 
put the Law in Execution, and to leave all Confidera- | © 
tions of Inconveniences to the Legiſlature. And if the 
Parliament had intended that different Commiſſions | ©? 


ſhould iſſue for the Trial of Treaſons committed in 


England and Scots To! reſpectively, they would have fail | 


io: they would not have impowered his Majeſty to iſſue 


Commiſion: int: 0 any County or Shire within the United 
Kingdom. 


AND 
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nited 


AND 


the other 


EFF 


AnD the Obje ction He ſaid is not new, it was made, 


but without Effect, in behalf of a Scotchman concerned in 
the Rebellion of 1715. * 


THe Lord Chief Juſtice declared his Opinion, in which 
Judges preſent concurred, that the Priſoner's 
Birth, Reſidence and Apprehenſion in Scotland are FaQts 
perfectly immaterial to the preſent Queſtion. That they 


would have been fo if the Caſe had been at Common Law. 


For at Common Law every Man is Triable, not where 


he was born, reſided, or was apprehended, but where the 


Fact was committed ; that theſe Facts being immaterial, 


and the whole Merits of the Objection appearing on the 


Face of the Indictment, the Priſoner might as well have 


= Demurred to it, as pleaded in the Manner he hath done. 


THAT in ſo plain a Caſe as this is, Arguments ab in- 


convententi are of no Weight: The Law mult take it's 


Courſe : Inconveniences in plain Caſes are proper only 


for the Conſideration of the Legiſlature. 


His Lordſhip obſerved that the Words, This Realm, 
occur in four or five places in the Act, and that in every 
Place where they do occur, Except in the Clauſe in 
Queſtion, they inconteſtably mean the united Kingdom 
of Great Britain, and can mean nothing elſe : And by no 
Rule of Conſtruction can they be reſtrained in this Single 
Clauſe, to that Part of the Kingdom called England. 

TRE Court overruled the Plea, and ordered that the 
Priſoner ſhould plead over to the T reaſon, a and he pleaded 
Not Guilty. Charles Kinlach was then brought to the 
Bar, and being Arraigned a fecond Time on the Indict⸗- 
ment pleaded likewiſe Not Guilty. And both Priſoners 


2 agreeing to join in their Challenges, a Jury (the ſame 
> Perſons who were {worn and charged with them Yeſter- 
day) was ſworn and charged with them. 


And they were 
both found Guilty but not executed, . 


* This was the Caſe of Milliam Hay upon the Special 
Commiſſion at Car/i/le in the Year 1716. The objection was 


then introduced not by Way of Plea to the Juriſdiction, but 


by Demurrer. And the Court after hearing the Priſoner's 
Council adjourned to the next Day ; and having conſidered 
the Arguments of the Priſoner's Council agreed to overrule the 
Demurrer. Which being intimated to his Council he by Leave 
of the Court and with the Conſent of the Solicitor General 
withdrew his Demurrer, and pleaded Guilty, 
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Mr. Jodrell. 


T HE REPORT. 


Sir Joux WrpperBourN's Caſe, 
November 4. 1746. 


H FE Overt Acts were laid at Aberdeen in the Shire 


of Aberdeen. It was proved by two Witneſſes 


that he was with the Rebels at Aberdeen; and by thoſe 
and other Witneſſes, that he was at divers other Places 
with them. 


Tres King's Council called Witneſſes who ptovel like- 


| wiſe that he was appointed by the Pretender's Son Col- 
lector of the Exciſe ; and that he did actually Collect the 
Exciſe in Several Places where the Rebel Army lay, by 
Virtue of that Appointment, for the Uſe of the Rebel 


Army. 
THE Priſoner's Council inſiſted that this Sort of I Evi- 
dence ought not to be admitted. For though Collecting 


Money tor the Service of Rebels is an Overt Act of High 
Treaſon, yet it not being laid in the Indictment, no Evi- 
_ dence ought to be given of it; and they relied on the Sta- 
tute of 7th of K. W. But in this they were overruled, 
upon the Reaſons before given in the Caſe of Deacon. * 


November 15. 1746. 
Ox this Day, Preſent the Two Chief Juſtices, Mr. 
Juſtice Wright, Mr. Baron Reynolds, Mr. Juſtice Abney, 


Mr, Juſtice Fo/ter, and Mr. Baron Clive, All the Pri- 


ſoners who were convicted ſince the laſt Execution were 
brought to the Bar to receive Judgment. The two Kin- 
lochs Alexander and Charles move by their Council in Ar- 


reſt of Judgment: He took Notice of the Proceedings 


with Regard to the Priſoners on the 28th and 29th Days 
of Oober, and inſiſted that their Trial on the2gth {a 
Jury having been ſworn and charged with them on the 
28th) was a HMHiſtrial, and the Verdict a meer Nullity, 

Hx was proceeding to State his Reaſons and Authorities, 
when Lord Chief Juftice Lee interrupted Him and ſaid, 
That as there is a V ariety of Opinions in the Books touch- 
ing that Matter, which is really a Point of great Conſe- 
quence, He thought it moſt adviſable to poſtpone the fur- 
ther Conſideration of it to ther next Adjournment when he 


* See the Caſes of Recſv and Lorvicł i in the 2 state Trials 
ſhould 
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THE REPORT, 
ſhould deſire the Aſſiſtance of all the Judges in the Com- 
miſſion. Then the Court after paſſing Sentence on the 
Others adjourned to the 155 of December. 

NM. B. Tax Court being full, and the Bar crowded in 
Expectation of the Event of this Motion, Mr. Juſtice 


Poſter thought it not improper to ſpeak to the Purpoſe he 
ſpoke on the 28th of October. And he added, that from 


what was ſaid by the Court on the 29th. He was con- 


firmed in his Opinion that the Priſoners might ſafely 


have pleaded the General Iſſue. For if, as was then ad- 
mitted, the whole Merits of the Objection appear on the 
Face of the Indictment, the Priſoners undoubtedly might 


have had the Benefit of it in Arreſt of Judgment. So 


that, Quacunque Vid, whether they could have been let 
into it on Evidence (as they certainly might) or in Arreſt 


of Judgment, they were not ill adviſed in leading the 


General Iſſue. 
December 1 5. 


Ox this Day, Preſent the two Ener Toltices, The Chief 
Baron, Mr. Juſtice Vrigbt, Mr. Baron Reynolds, Mr. Juſ- 


tice Abney, Mr. Juſtice Deniſon, Mr. Baron Clarke, Mr. 


Juſtice Feſter, and Mr. Baron Clive—Mr. Jodrell argued 


| : in behalf of the Kinlochs in Arreſt of Judgment. 
| Hz admitted that there is a Variety of Opinions in the 
. Books touching the Power of the Court to diſcharge a 


Jury ſworn and charged in a Capital Caſe. And that the 


Practice, during the Reign of King Charles the Second at 
leaſt, went in favour of that Power. But he ſaid that 
ever ſince the Revolution the contrary Practice hath uni- 
formly prevailed. And even in the Time of James the 
Second the Judges in Lord Delamere's Caſe declared, that , 


Bis Trial, and a Jury is once ſworn and charged with him, 


He is to ſtand or fall by the Event of that Trial; other- 


wiſe his Life may be brought in Jeopardie for the ſame 


not ſo well prepared for his Defence. 
To ſhew that the Law and Practice before the Reſto- 


ration was with his Clients, he relied on the Authority of | 


Lord Coke 3 in his 1** Inſt. 227. b. and 3? Inſt. 110. And to 


B 4 ſhew 


State 


Fact as often as the Court pleaſes, and even when he is 


5 a Jury ſworn and charged in a Capital Caſe cannot be diſ- Trials 2324 | 
charged, but muſt give a Verdict. And Common Juſtice, 
he ſaid, requires, that when a Priſoner is brought upon 


24 
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ſhew that the Judges ſince the Revolution concurred 
with Lord Coke, he cited Carthew 465; where it is Re- 
ported to have been ſaid by Holt at the Sittings in Guild- 
ball on the Ninth Day of November 1698, in the Caſe 
of the King and Perkins, © That All the Judges of 
% England upon debate among themſelves had agreed, 
e that a Jury ſworn and charged in a Capital Caſe 
cannot be diſcharged, though all the Parties conſent 
<& to. 1t, “ 

He ſaid that he had ſeen a MS. Note of the ſame Re- 
ſolution by the late Mr. Juſtice Tracy, which agrees in 
Subſtance with Cartheww's Report of it. 

Hz obſerved that according to Carthew's Report and 
Tracy's MS. the Judges at the, ſame Time came to a Re- 


ſolution, That in Criminal Caſes, not Capital, a Juror 


may be withdrawn or Jury diſcharged by conſent of all 
Parties, but not otherwiſe, | 
Trar the Practice ſince that Time in Criminal Caſes 


Geo. 2. on an Indictment for Barratry ; In both theſe 


| Caſes Lord Hardwicke, he ſaid, at the Sittings refuſed to 


witlidraw a Juror at the Prayer of the King's Council, 


| becauſe the Defendant's Council refuſed to conſent to it, 
and cited this Reſolution in Carthew. The Ule he wade 


of theſe two Caſes was, that ſince this Regard hath been 
paid to the Authority of the Reſolution in Criminal Caſes 
as reported by Cartbew, he hoped the ſame Regard would 
be now paid to that touching Capital Caſes. _ 

As to the Matter of Conſent, he obſerved that Conſent 
may Cure an Irrcgularity, but cannot Juſtify the breaking 
through any of the fundamental Principles of Law ; 
eſpecially ſuch Rules as are in favour of a Priſoner who 


15 anſwering for bis Life. A Priſoner in this Circum- - 
| Nance, is hardly $17 Juris. He may be over-awed or 


ſurprized into a .Conſent, manifeſtly to his Prejudice: 
And therefore the Judges in the Reſolution cited from 
Carthew (on which he relied as an Authority in Point 
with him) threw-the Circumſtance of the Conſent quite 
out of he Caſe. 
Upon the whole he concluded that Judgment ourht 
to be arreſted, 
To 
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| bath been conformable to this Rule. For this he cited tbe 
_ Caſes of the King and Morgan. Hilary 9. Ges, 2. on an 
Indictment for Perjury, and the King and Felf, Trinity). 
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THE KEPT O RT. 

To this it was anſwered by the Council on the Part of Mr. Attorney 
E 5 the Crown, that except the Reſolution reported by Car- General. 

1 tbero, there is not a Single Authority in che Books which Sir John 
F ſaith that a Juror may not be withdrawn or the Jury diſ- xy age 5 
charged, even in Capital Caſes, with the Conſent of all g olicitor 


* Parties. That it was done in the Caſe of Manſell fo long 9 
ago as the 26'* of Eliz. And all the Judges of Serjeants- | 
Inn in Fleet-Street then agreed that it might be done, 1. And. 103. 
and had often to their Knowledge been done. That the 104. 
Rule laid down by Lord Coke in his firſt and third Inſti- 
tutes runneth in General Terms and doth not indeed ex- 
= cept the Caſe of Conſent, but that Caſe muſt be * 
tio be excepted. 
= TaHar it frequently hath been done ſince Lord Coke's 
= Time, even without Conſent, where the Circumſtance 
of the Priſoner, or the Demands of Publick Juſtice did 
require it. And for this they 928 2. Hale. 295. 296. 
29). I. Vent. 69. Keil. 46. 47. 
> They ſaid they did not cite theſe Books with an entire 
a Approbation of the Practice in every Inſtance in which it | 
= prevailed; for ſome of the Caſes, particularly White- 2. State Trials. 
= bread's, ought never to be drawn into Example: But only — 
to ſhew what the Opinion of thoſe Times was. | 
IAT the Opinion of the Judges in Lord Delamere's 
2 Caſe doth not affect the preſent Queſtion. For the only 
> Queſtion propoſed to the Judges was, Whether in the 
Trial of a Peer in the Court of the Lord High Steward, 
the Court might, after Evidence given, adjourn the Peers 
= Triers from Day to Day. The Judges did not preſume 
= to anſwer that Queſtion, it being a Point of Judicature 
of which that Court alone was the proper Judge. But 
they did ſay that in the Caſe of a Common Jury ſworn © «+ 
and charged, they ought to give their Verdict before they 
| 2 are diſcharged : Meaning only, that a Jury in a Capital 
2 Caſe cannot be adjourned and ſeparated after Evidence 
given, but muſt be kept together till they agree on their 
Verdict. The Occaſion which led them to fay this 
| | > ſheweth, that the Caſe of an Adjournment was what 
they had then in Contemplation, and not the Caſe of a 


; | Total Diſmiſſion of the Jury. And ſo doth the Reaſon 
they give for the Practice; this, they ſay, is done for 
12 of Tampering and Corruption. In the Cafe of a 
bare Adjournment there may be Room for this Fear, 

but 
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26 THE REPORT. 
but in the Caſe of a Total Diſmiſſion, when no Verdia | 


is to be given, there cannot. 
4. State Trials. THExL inſiſted on Rookword's Caſe as a Caſe in Point. 
For had the Priſoner's Council taken Exceptions to the 
Indictment coming within the Reſtrictions of the AQt of 
the 7th of King William; and had thoſe Exceptions been 
allowed, the Indictment muſt have been Quaſhed, and 
the Jury, though ſworn and charged, muſt have been 
diſmiſſed; and yet it cannot be imagined that the Quaſh- 
ing that Indictment and diſcharging that Jury, would 
have diſcharged the Priſoner from anſwering :0 the Trea- 
ſon on a Freſh Bill of Indictment. 1 
As to the three Reſolutions reported by Carthew, the 
two laſt, they faid, are manifeſtly againſt Law, in tbe 
latitude laid down in that Book. The King in a Civil VM 
Caſe may by His Prerogative withdraw a Juror, for ne 
cannot be Non-ſuit; And it is frequently done in Infor- 
mations in the Exchequer on Account of the Revenue; 
And though the Court refuſed to do it in the Caſes of 
Horgan and Felfs cited on the other Side, yet in the Caſe 
of one /lkinfon Paſchæ 6. Geo. 2, which was an Indict- 
ment for miſapplying Money raiſed on the Scavengers * 
Rate, the Court did diſcharge the Jury at the Prayer of 
Mr. Juſtice Abney then one of the King's Council, with- * 
out the Defendant's Conſent. : 


| Ix is objected, that a Priſoner may be drawn into a 
[ Conſent to his own Prejudice; But certainly a Priſoner 7 
may do much more than Conſent, he may abandon all 
| Defence, he may plead Guilty. He may on his Trial 


| wouave all his Challenges and put himſelf on the firſt 
Twelve that ſhall appear. An Acceſſary cannot be 

2. Hale. 224. brought to his Trial before the Principal is convicted or 
outlawed ; But if he pleaſeth he may wave that Privi- | 

| | lege and ſabmit himſelf to a Trial, and it ſhall not be 
| Error, becauſe be conſented. Beſides in the preſent Caſe, | 
what was done was at the Prayer of the Priſoners, and, | 

| as the Court then took the . We manifeſtly for their 1 
| Advantage. "2 
es Casrs may happen, where the Court, Ex debito Fuſti- 8 
1. Hale. 35. tie, and out of Regard to the Priſoner, ought to diſcharge | 
= * the Jury, and poſtpone the Trial. The Caſe put by Lord 
Hale of a Madman putting himſelf on his Trial is ſtrong 
| to 


r oy EI 
> ä — 
* 


— — — 


— 


— 2 —AIU— ——— Tx — 
——— ee i een, : . 2 — ” 
* 


Wa 
Soha 
3 
2 
3 
3 
. 
N 
3 
N 
N 
N 
** 1 
by. F 
5 
„ 
8 
* . 
© 
bs 
. 
3 3g 
* 
* 
4 


- 2 
"DIE 
1 J 
Ed 
218 
* 
3 
. Io 
7 8 0 
. Pos 1. 
z 
4200 
7 
. 
2 e 
4 2 * g 
- 2 
» Ty Io. 
* 4. L; 
2 
TE: 
_ 4 * 
PS 42 
8 
: 3 
2 
: RS 
, 7 
1 
F ; : IT, 
"730 
IKE 
TIX 
"FF 
: 58 
— 3 
3 
+I 
9 
3 
* 
2 * 
3 
1 wh . 
2 OP 
— 
r 4 ; 
ee: 
v4 
8 
1 
7 7 
| * 
ö —— 
1 B'S by 
1 
1 g x 
3 
3 
* 
7 — 
* 5 4 
r 
* 1 
q - 1 
2 — -: 
k 2 
Bw 1 * 
Ny. 
- — 
1 
11 
e 
„ 
* «x 
4 SS. | 
” 3) Fx 
8 3 * 
4 U 
92 
8 
5 WR. 
1 
Ir N 83 
Cs wo, 
„ „ 
= 4 
1 
3 
2 > 
1 
„ 
42 
6 OG 
1 1 1 ; 4] 
5 N 
N 
1 % 
* von 8 
ö 1 "2 
IN * 
3 
& . * 
En 
1 
ne 
to BY 
N 
** ”", 
2 
2 * 
387 & 1 
VARs 
1 * 
By. 
P ; 
« 


for this Miſbehaviour. 


THE REPORT. 


| to this Purpoſe. And other Caſes of the like Kind may 
be put. 


ON the whole they orayed Judgment or the King. 

Stk 7ohn Strange cited a Record of Hilary 8. H. 7. 

Rot. 3. a Copy whereof he brought into Court, It was 
an Indictment for Murder, and not Guilty pleaded. The 


Jury having heard all the Evidence, withdrew to con- 


ſider of their Verdict, and being returned: delivered their 


Verdict into Court in Writing, And being examined by 


the Court how they came by that Writing, confeſſed that 


it was delivered into their Hands by the Priſoner at the 
Bar as they paſſed by him. The Court thereupon diſ- 
charged the Jury of the Priſoner, and committed them 
And a new Venire was awarded. 
And the Second Jury brought him in not Guilty. 

The Arguments being long, and the Day far ſpent the 

Court deferred giving their Opinion to the 20ʃb. 
December 20. 1746. 

Ox this Day, preſent the ſame Judges as on the 15 t. 
The Court delivered their Opinions Seriatim. And all, 
except One, agreed that Judgment ought to paſs upon 
the Priſoners. They agreed, That admitting the Rule 


laid down by Lord Coke to be a good general Rule, 
yet it cannot be univerſally binding: Nor is it eaſy to lay 


down any Rule that will be fo. The Rule cannot bind 
in Caſes where it would be productive of great Hardſhip 
or manifeſt Injuſtice to the Priſoner. 

Iv the preſent Caſe, the Priſoners were adviſed upon 
their Trial to object to the Juriſdiction of the Court ; 
But having pleaded to iſſue, it was ſaid that they were 
too late with that ObjeQion. In order therefore to let 


them into the Benefit of this Objection, Liberty is gi- 
ven them, at their Requeſt, to withdraw their Plea of 


Not Guilty, before Evidence given, and to plead to the 
Juriſdiction, Now the Plea of Not Guilty being with- 
drawn, the Jury had no Iſſue to Try, nor Evidence be- 
fore them, and muſt of Courſe therefore be diſcharged ; 

And conſequently the Priſoners have no Right to com- 
plain of that which was a neceſſary Conſequence of an 


Indulgence ſhewn them by the Court. 


Tur Judges who concurred in this Opinion paid very 
little Began to the Reſolution reportea by Carthew z not 
— 


THE REF OR-T. 
only for the Reaſons inſiſted on by the Council for the 
Crown, but becauſe, as no other printed Report of that 
Time taketh any Notice of this Reſolution, it is very 
doubtful] whether there ever was any ſuch Reſolution or 
no. Eipecially fince Mr. Baron Clarke informed the 
Court that he hath a MS, Report of the late Lord Chief 
Juſtice /:yre of the Caſe of the King and Perkins, in 


which Caſe Carthew ſuppoſeth Halt to have reported this 


Reſolution. 
Tur Caſe was thus, Perkins was indicted for Perjury 
in an Anſwer in Chancery: The Iſſue came on to be 


tried before Holt at the Sittings in Guildhall the ninth Day 


of November 1698. When the Bill was produced by the 
Council for the Proſecution in order to intitle them to 
read the Anſwer, it appeared that the Bill had never been 
filed, ſo that neither Bill or Anſwer could be read. 


Holt offered to ſtay 'till the Proſecutors could ſend the 7 


Bill to the Office and have it filed. But they foreſeeing 
that it could not be done in any reaſonable Time, their 


Council inſiſted on behalf of the Crown, upon with- 


drawing a Juror; Holt would not allow of it, and the 
Defendant was acquitted. 


_ Hor upon this Occaſion ſaid: oh I have had Occaſion. bc 
& to conſider of this Matter. In Criminal Cafes a Juror 


cannot be withdrawn but by Conſent. And in Capital 


« Caſes it cannot be done, even with Conſent.” 


THIs is the whole of the Caſe as reported by Eyre, not 
a Word of any Reſolution of the Judges on the Point. 
And Holi's Manner of Expreſſion, I have had Occaſion to 
conſider, ſeemeth to imply that the Opinion he gave was 
the Reſult of his own Thoughts on the Subject. 

Wirk regard to Tracy's MS. it was obſerved by Mr. 


Juſtice Abney, that Tracy was“ not an Engliſh Judge at 
the Time the Judges are ſuppoſed to have come to theſe 


Reſolutions, or even ſo early as the Year 1698. And 


therefore he muſt have taken up the Matter | upon Re- 


port at ſecond hand. 
Tux all agreed that the Opinion of the Tadars in 


Lord Delamere's Caſe doth not affect this Queition, for 


the Reaſons inſiſted on by the King's Council; And 


joined in condemning the Proceedings in the Caſe of 
Whitebread and Fenwick, as cruel and illegal. 


He was an Iriſh Judge at this Time. 
/ Tz 
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T HE REPORT. 
TAE learned Judge who diſſented, admitted that the 


dliccharging the Jury in the preſent Caſe was an Inſtance 


of great Indulgence towards the Priſoners. But he 


f thought it ſafer to adhere to the Rule of Law, which is 
clearly laid down by Lord Cote, than, upon any Account, 


do eſtabliſn a Power in Judges which, it is admitted, hath 


been groſsly abuſed, and may be fo again. 


Hx obſerved that Manſell's Caſe was the firſt, Ad ex- 


= cept the preſent, is the only Caſe wherein the Priſoner's 
2 Conſent appears to have been taken: And that the aſking 


the Priſoner's Conſent in Manſell's Caſe plainly betrayeth 
32 Conſciouſneſs in the Judges that the Thing was irre- 


| = gular, and could not be done at the Diſcretion of the 
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Court. 


Casxs He ſaid have been put when the Circumſtances 


of the Priſoner ſeem to require that ſuch a Power ſhould 


be lodged in the Court. And other Cafes may be put, 


Where publick Juſtice ſeemeth to require the ſame, But 
= theſe are particular and ſingle Inconveniences. And the 
Policy of the Law of England, and indeed the true 


Principles of al! Governrient; will rather ſuffer many 


private Inconveniences than introduce One publick Mit- 


chief. 


He conſidered the Trial by the ſame Tory which is 


ſworn and charged with the Priſoner, as Part of the Jus 


publicum; as a ſac red depoſitum committed to the Judges, 


which they ought to deliver down inviolate to Poſterity. 
And concluded that the Trial on the 297b being irregular, 
No Judgment ought to be given on that Conviction. 
But Judgment was given as in Caſes of High Treaſon. 
Mx. Juſtice Feſter delivered his Opinion in this Caſe as 

followeth. 

„His Caſe hath bin very well argued at the Bar ; but 
the Counci! on both Sides went into the General Queſtion, 


touching the Power of the Court to diſcharge Juries ſworn 


and charged in Capital Cales, furtker than 1 think was 
neceſſary. _ 

Tx General Queſt on is a Point of great Difficulty 
and of mighty e And I take it to be one of 
thoſe Queſtions, which are not capable of being determined 
by any general Rule that hath hitherto heen luid down, or 
poſſibly ever may be. For think it is impoſſible to fix 
upon any fingle Rule which can be made to govern the 

infinite 
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infinite Variety of Caſes which may come under this 
general Queſtion, withvut manifeſt Abſurdity; and in 
ſome Inſtances, without the higheſt Injuſtice. 

I therefore chooſe to conſider the preſent Queſtion 
ſingly as it ſtandeth upon the Record, and to throw out 
of it every Conſideration that 1s foreign to it. And poſ- 
ſibly by ſo doing moſt of the Objections that have been 


made in the preſent Caſe may receive this ſhort Anſwer, 


if That they are levelled at an 7mproper Exerciſe of the 


Power, but do not reach the preſent Caſe. 
THE Queſtion therefore is not, whether a Jury may 
be diſcharged after Evidence given, in order to the prefer- 


N ring a new Indictment better ſuited to the Nature of the 


Cate; ; where, through the Ignorance or Colluſion of 
the Officer, or the Miſtake af the Proſecutor, the Fact 
laid varieth from the real Fact, or cometh ſhort of it in 

5 Point of Guilt. 
Keil. 46. 52. THIS was frequently done before the Revolution, and 
Comb. 401. in one or two *® Initances ſince. But this is not the profent 


Queſtion. 


Nor is the preſent Queſtion, Whether the Court may 


diſcharge a Jury ſworn and charged, where undue Prac- 

5 tices appear to have been uſed to keep material Witneſſes 

r. Vent. 69. out of the Way; or where ſuch Witneſſes have been 

prevented by ſudden and unforeſeen Accidents. 

TEHIs likewiſe is not the Queſtion, and I give no Opi i- 

nion on it; only let it be remembered, that Lord Chiet 

Juſtice Hale juſtifieth this Practice, which he faith pre- 

2. Hale. 295. vailed in his Time and had long prevailed, by ſtrong Ar- 

290. * guments drawn from the Ends of Government and the 
Demands of publick Juſtice. 

Non is it now a Queſtion, nor I hope will it ever be 

a Queſtion again, Whether in a Capital Caſe the Court 

may in their Diſcretion diſcharge a Jury after Evidence 

given and concluded on the Part of the Crown, meerly 

| tor want of ſufficient Evidence to convict; and in order 


may be. Letter prepared. 
2. State Trials. PRHIS was done in the Caſe of I/hitebread and Fail 
and it was certainly a moſt unjuſtifiable Proceeding. | 
hope it will never be drawn 1 into * 


4 See Arne Hawkins Cafe inf. 
eee No 


to bring the Priſoner to a ſecond Trial, when the Crown 
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Nox is the preſent Queſtion, Whether the bare Con- 
| ſent of the Priſoner, unaſſiſted by Council and conſenting 
10 his own Prejudice, will render the Court quite blame- 
| leſs in diſcharging a Jury after Evidence on both Sides 
and concluded. 
= Tris was done in the Caſe of Manſel, which hath 1. And. 103. 
been cited at the Bar: But I think it ought not to have 
been done; for notwithſtanding what the Record faith of 
the Uncertainty and Inſufficiency of the Verdict, the 
Truth of the Caſe was no more than this, The Jury 
were not agreed on any Verdict at all; And therefore no- 
thing remained to be done by the Court, but to ſend them 
back, and to keep them together, 'till they ſhould agree 
to ſuch Verdict as the Court could have received and re- 
corded]; and the Priſoner ought not to have been drawn 
into any Conſent at all; For in Capital Caſes I think the 
Court 1s fo far of Council with the Priſoner that it ſhould 
not ſuffer him to conſent to any Thing rouge wrong, 
and to his own Prejudice. 
I thought proper to premiſe theſe Things in order to 
= clear the preſent Queſtion of every Conſideration which 
II take to be Foreign to it. 
: | And now I will ſlate what I take t to be the preſent 
1 7 Queſtion : And that is, 
|S Waeraer in a Capital Caſe, where the Priſoner 
- | Z may make his full Defence by Council, the Court may 
not diſcharge the Jury upon the Motion of the Priſoner's 
Council, and at his own Requeſt, and with the Conſent 
„of the Attorney General before Evidence gi ven, in order 
to let the Priſoner into a Defence, which in the Opi- 
nion of the Court, he could not otherwiſe have been let 
into. 
3 Anp I am clearly of es that a Jury may in ſuch 
a2 Caſe be diſcharged. And that the diſcharging the Jury 
under theſe Circumſtances, will not operate fo as to diſ- 
charge the Priſoner trom any future Trial for the ſame 
>} Offence. 
= Ir ſeems that an Opinion did once prevail that a Jury 
once ſworn and charged in any Criminal Caſe whatſo- 
ever, could not be diſcharged without giving a Verdict; 
but this Opinion is exploded in Ferrar's Cale ; and it is 
there called a Common Tradition which kad been held by 
many learned in the law. 


5 Ray. 84. 
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Concluſion from that Caſe. 
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My Lord Cate was one of thoſe learned Men who F 5 


gave into this Tradition, as far at leaſt as concerneth 
Capital Caſes; and he layeth down the Rule in very 
general Terms, in the Paſſages which have been 
cited on behalf of the Priſoners from his firſt and third ; 


Inftitutes. 


Tu ſame Rule is laid down in Hale's 0 of 
the Pleas of the Crown. A very faulty incorrect Piece, 


never reviſed by him, nor intended for the Preſs. 


Bur as his Lordihip in his Hiſtory of the Pleas 
of the Crown juſtifieth the contrary Practice, his 
Authority is clearly on the other Side of the Queſtion, 
And his Authority is the more to be regarded, becauſe 
he had {een and well conſidered. the Paſlages cited from 
Lord Cote; though I believe the Rule, as it ſtandeth in 
his Summary, hath contributed not a little to the con- 


firming many People in Ce4-'s Opinion. 


My Lord Cote layeth down the Rule in very General 


Law or Reaſon whereon he groundeth it. He hath indeed 
in his firſt Inſtitute, cited one, and but one Authority in 
ſupport of it, and that Authority doth not, to my Ap- 
prehenſion, in the leaſt warrant it. 


A Man was indicted for Larceny, 4 upon his Ar- 


he prayed the Liberty to become an Approver, and thi 


was denied him; for when Iflue 1s joined-1t ought to be 


tried. And he was tried and found Guilty, and hanged. 
'Tr1s is the whole of that Caſe. Here is not the leaſt 
Intimation given of any general Principle, that a Jury 


once ſworn and charged cannot be diſcharged without giv- Þ * 
ing a Verdict; nor did the Court, as I apprehend, go 
upon that Principle. It went upon a Principle quite dil- 75 
ferent, a Principle adapted ſolely to the Caſe then before 


the Court, which I ſhall mention preſently. 


IN DEE D Fitzberbert, who abridgeth this Caſe, doth Þ © 


ſay, that the Reaſon of the Judgment was, that the In- 
queſt having been once charged, could not be diſcharged; 
Which poſhi!ly might induce Lord Cote to draw the fame 


;..BUT 


Rn. 


raignment pleaded Not Guilty and put himſelf upon the 3 
Country: And afterwards when the Jury was in Court, | 
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Terms; but he hath not given us any of the Principles of 


T HE R FHFHO KIT. 


Bur the Reaſon given by Fitzherbertis not the Reaſon 


given in the Book. Nor doth it ſo much as appear by 
the Book that the Jury was ſworn ; the Words of the 
Book are, Apres quant'{ Enqueſl 2 cy, afterwards 
| when the Jury was here, or in Court; whether ſworn or 


8 


not doth not appear by the Book. But whether the Jury 


was ſworn or not, there was not the leaſt Occaſion to re- 
XX ſort to any reneral Principle, That a Jury once 'fworn | 
cannot be diſcharged : becauſe: there was, as I hinted be- 
fore, another Rule at hand adapted to the Caſe of an 
= Approver, which I think wholly' governed that Caſe. | 
Anp the Rule was this, that a Peffon who had once 
| pleaded to iſſue, could not after that be admitted to- a ' 
Conleſſion in order to fave his en Life, by charging 
other Perſons ſuppoſed to be his Accomplices in the ſame 
Fact. For by once ſolemnly denying the Fact upon his 
Arraignment, he had in the Opinion of thofe Times loſt 
all Credit, and fo could not be received as an Evidence 
X againſt other People. 


Tarts Rule is laid down by Stanford, 33 it ptpiailsg 
for a long Time: And 'tis obſervable, that Brooꝶe, who B 


abridgeth this very Caſe, carrieth the Reaſon the Court 
went upon no further than the Law then went in the 


Cafe of an Approver; His Words are, © A Man was 


2 Cor. 144. 


"ws Corone. 
42. 


« arraigned for Felony and pleaded Not Guilty, and af- 


** terwards would have become an Approver, and was 
© not ſuffered, becauſe he had joined Tſſue before.” 
Not becauſe the Jary was ſworn and could not be 


diſcharged, but becauſe be had on his Arraignment de- 


nied the Fact. 


Tus then handeth the Caſe with regard to the figle 
Authority cited by Lord Cote; the Judgment did not go 
upon the general Principle laid down by him and Fitzher- 


bert, but upon a e peculiar to the Caſe of an Ap- 
Peer 
Ir muſt be owned that the Judge $ a in ler 


times abate of their Rigour with regard to the Caſe of 
Approvers: and did admit Perſons to the Liberty of 
approving, not only after Iſſue joined, but even after 
the Jury was ſworn and Evidence in part given; but 


ſeldom after the Evidence gone through and conclud- 


ed; as appeareth from ſeveral Inſtances mentioned by 0 
2 Hale. 228. 
C EEE 


Lord Hale. 


T. HE FEPORTT. 

Bu then it muſt be owned on the other hand, that 

whenever they did ſo, they went in flat Contradiction to 
the general Rule laid down by Cote and Fitzberbert. 

I Will only add with regard to this Point, That the ad- 
mitting, or not admitting Perſons to become Approvers, 
was always conſidered, as a Matter of meer Diſcretion in the 
Court ; as a Matter; of Grace and not of Right. And 
yet we ſee that in a Matter of meer Diſcretion the Court 
did frequently upon the Special Circumſtances of the 
Caſe, . diſcharge Juries after they were ſworn and 

charged, and had in part heard the Evidence. 

ITnESE Inſtances therefore muſt be conſidered as 
fo many Exceptions to the General Rule: though [ 
confeſs they do not. come up to the Caſe of diſ- 


charging one Jury, and bringing the Priſoner to his Trial 9 


by another. 

Bor till they ſhew that the Rule now contended 
for on the Part of the Priſoners, cannot be true in the 
| Latitude the Words import. And I think they do in 
part ſhew what I hinted in the Beginning, that no 


General Rule can govern the Diſcretion of the Court 


on this Queſtion, in all poſſible Caſes and Circumſtances, 


Bor this will appear in a ſtronger Light in thoſe Caſes 
where the Circumſtances of the Priſoner appear on his WM 
Trial to be ſuch, as that the Trial cannot proceed with- 6 


out manifeſt Injuſtice to him. 


A great Variety of Caſes might be put upon abs Hea 3. 


But as this is a Point which ought to be treated wit 


great Caution, I think it ſafer to cite a Caſe which I find 


ſtated to my Hand, than to ſuppoſe and * from 


any Caſes of my Own. 


Tux Caſe I mean is that put by Lord Hale, which 


was mentioned the laſt Time at the Bar. 


Is Caſe a Man in a Phrenzy happen by ſome | 
* Overſight to plead to his Inditment and put him- 
„ ſelf on his Trial: And it appeareth to the Court 
on his Trial that he is Mad; the Judge in Diſ- 


e cretion may diſcharge the Jury of him; and remit 


« him to Gaol to be tried after the Recovery of his | 


Go Underſtanding.” 


Bur without reſorting to Authorities in a plain Caſe, | 
the common Senſe and Feeling of Mankind, the Voice of 
Nature, Reaſon, and Revelation all concur in this plain 
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| I Rule, That no Man is to be condemned unheard; and con- 


7 1 5 50 


= ſequently no Trial ought to proceed to the Condemnation | 
of a Man who by the Providence of God 1s rendered 


* 5 en. 
8 n 


1 totally incapable of ſpeaking for himſelf, or of inſtructing 
= others to ſpeak for him. And Common ſenſe will at 
the ſame Time tell us, that the bare poſtponing a Trial 


under theſe Circumſtances, will not diſcharge the Priſo- 


ner from a future Trial, when his Proven Diſability ſhall 
be removed. 

I uIs Caſe is ſurely an Exception to any General Rule 
that the Wit of Man can lay down on this Point. 


9 of the Attorney General, the Trial of the Iſſue goeth 
off, after the Jury ſworn and charged; in order to intitle 
I the Priſoner to ſome Advantage in Point of Defence, 


which in the Rigour of the Law he could not otherwiſe 


be intitled to. 


3 | Rookwood which alſo was cited at the Bar. | 
> In that Caſe the Jury was ſworn and charged, and the 
Indictment opened by the King's Council. The Priſoner's 


Council then offered ſome Exceptions to the Indictment, 
= r as they ſaid, that ſince the Act of 7. King | 
W. declareth that the Exceptions therein mentioned ſhall | 
not be taken after Evidence given, the Priſoner by a fa- 


vourable Conſtruction of the Act, had Liberty to take Ex- 
b 1 at any Time before nee | 
=> Tue Court was unanimouſly of Opinion that the Pri- 


3 ſoner's Council had lapſed their Time for taking any Ex- 
ch * ceptions at all. That the proper Time for taking Excep- 


RB tions is before Iſſue joined, or at leaſt UE: the : Jury 
> ſworn. 


N= | 1 AND yet it being a Caſe of 7 % Re” on a new Act 
art of Parliament, the Court did agree that in that Inſtance 


iſ- 2 only, the Council fhould be at Liberty, with the Conſent 


nit of the Attorney General, to take their Exceptions: con- 
his 4 fining themſelyes to the Exceptions mentioned in the 


Ad, of which they could not have the Benefit in Arreſt 
of Judgment. 
THe Prifoner's Council ned to enter into their Ex- 


hitane under that Nele, and ſo the Tria] went on. 
. 2 > But 
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Axor HER Caſe which I take to be an Exception to 
the General Rule contended for in behalf of the Priſoners, 
is, when by the Indulgence of the Court, and the Conſent 
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AnD this I apprehend. appeareth from the Caſe of 4. State Trials: | 


4. State Trials. 
666. 


But had Exceptions under the Reſtrictions of that AQ 
been taken and allowed, the Indictment muſt have been 
quaſhed ; and the Jury then ſworn and charged muſt 
have been diſcharged without. giving a Verdict. N 


T HE REPORT. 


Lorp Chief Juſtice Holt did not come readily into 


the Expedient propoſed by the reſt of the Judges, of 


letting the Priſoner's Council into their Exceptions, even 


with the Conſent of the Attorney General: and in the 
Concluſion declareth that the Attorney could not con- 


ſent to it, Unleſs he would alſo conſent to diſcharge thi 
Fury. 
THess are his Words as I have taken them from the 
printed Trial. His Lordſhip ſurely at that Time enter- 


| tained no Doubt, that at the Prayer of the Priſoner and 8 
his Council, and with the Conſent of the Attorney Ge- 


neral, a Jury {worn and charged in a Caſe of High Trea- 
ſon might be diſcharged. The other Judges preſent 


(who were the Lord Chief Juſtice of the Common Pleas, * 


the Lord Chief Baron, and four of the puiſne Judges) 


muſt certainly be of the ſame Opinion ; Otherwiſe they 9 
vould never have given way to the taking of Exceptions, 1 
which if they had been allowed muſt have ended in diſ- 


charging the Jury: and at the ſame Time could not in 


the Nature of Ihings have operated, ſo as to diſcharge 


the Priſoner from anſwering to another Inditment for 


the ſame Offence. 1 
IT is faid, on the Authority of a very ſhort and imper- 4 
fect Note in Cartbew, That in leſs than two Years after- * 
wards, all the Judges of England upon debate among 
themſelves came to a Reſolution, that in Capital Caſes 
a Juror cannot be withdrawn, though all Parties conſent - 

to it. d 


Ir was very properly aſked by the Council for the ? 


Crown, upon what Occaſion this Debate among the 


Judges was had ? whether any Caſe was then depending | 3 


in Judgment before them which gave riſe to the Confe- | 4 
rence, and which was to be governed by this Reſolution, 


when the Rule appears to be given. 
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and what were the particular Circumſtances of that Caſe, | 
it any ſuch there was? Theſe queſtions I ſay were very 

properly aſked. For the true Extent of all Rules of this | 3 
Kind, however generally they may be penned, is, and al- 
ways will be, in a great Meaſure, adjuſted by the Circum- 
ſtances of the Caſe under Conſideration at the Time 2 


THE REPORT. 


IT ſeems Endeavours have been' uſed to come at the 


a» = neceſlary Light in theſe Particulars, but to no Purpoſe. 
Only it is faid upon the Authority of a MS. of a late 
5 learned Judge, that this Reſolution among others, was 


Jy 1 taken upon a Conference among the Judges in relation to 
| * an Indiament againſt the then Sheriffs of London for a 


3 bare Miſdemeanour, but what were the Circumſtances 
; 1 of that Caſe or what became of it doth not appear. And 
„therefore I freely own, this Extrajudicial Opinion (for 


| with regard to Capital Caſes it is Extrajudicial) weigheth 
very little with me in the preſent Queſtion : And doth by 
no means ſhake the Authority of Rog4wwood”s * Caſe, 
2 which I take to be a caſe very nearly in point with the 
pireſent; and moreover was a Caſe where the Point did 
1 judicially come before the Court, and in which the Court 


, the Queſtion. 

= Tus only Difference between the Oates? is RI Rol- 
y 2 word could not have had the Benefit of his Exceptions 
„ 4 without the Indulgence of the Court, and Conſent of the 
1 Attorney General ; whereas the Priſoners at the Bar 
bs might, in my Opinion, have had the full Benefit of their 


ve Pont of Law without either. I need not repeat what 1 
ſaid on this Head the laſt Time I ſpoke of this Matter. 


But as a Doubt aroſe on that Point, the Expedient now 
vnder Conſideration was thought of. This expedient the 
1 Court came into at the Prayer of the Priſoners and their 


Tracy. 


had the Aſſiſtance of very able Council on both ſides of 


ng Council and with the Conſent of the Attorney General. 
ſes | Nor to bring the Priſoners Lives twice in Jeopardie, 
nt (which is one great Inconvenience of diſcharging Juries in 
Capital Caſes) but meerly in order to give them one 
he Chance for their Lives, which it was ee they 
he had loſt by Pleading to Iſſue 
in No was it done to poſtpone their Trials to an unrea- 
fe- ſonable Diſtance, when their Witneſſes might be dead or 
on, wearied out by a long and expenſive Attendance, (which 
iſe, zs another great Inconvenience which may attend the diſ- 
ery 7 charging of Juries at Diſcretion, and was an Ingredient of 
this | Preat hardſhip in the Caſe of IV hitcbread and Fenwick) but 
N 1 in orger to bring them to a Trial with all the Speed that 
ME . ®* See Holt's and a Opinion in 1704. in the Caſe of 


r Hawkins, at the End of this Caſe. 


= 


G3: might 
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might be, in Caſe their Plea ſhould be overruled. And 
accordingly they were Tried the very next Day, as ſoon 
as 5. en was given on their Plea. 5 

PON the whole, my Opinion is, that all general 
Rules touching the Adminiſtration of Juſtice muſt be ſo 
underſtood, as to be made conſiſtent with the fundamental 
Principles of Juſtice. And conſequently all Caſes where 
a ſtrict Adherence to the Rule would claſh with thoſe 
fundamental Principles, are to be conſidered as ſo many 
Exceptions to it. The Caſes I have mentioned, and 
many others that might be mentioned, are Exceptions 
to the General Rule infiſted on in behalf of the 


Priſoners. 


The Caſe at Bar is I think an Exception to that Rule; 


and at the ſame Time ſtandeth clear of the Inconveniences 
mentioned by the Priſoner's Council. 


THe diſcharging the Jury in this Caſe was not a Strain 
1n favour of Prerogative, it was not done to the Prejudice 


of the Priſoners, on the contrary it was intended as a 
_ Favour to them. . PS Goof 

Is that Light I fay it was conſidered by the Court, in 
that Light it was conſidered by the Priſoners and their 
Council, and accordingly they prayed it; and in that 
Light Mr. Attorney General, with his uſual Candour, 


conſented to it. 


Ap in that Light I know of no Objection in point of | 
| Law Or Reaſon to it. And therefore I am of Opinion | 


that Judgment ought not to be arreſted. 


Ms. Juſtice Tracy's MS. having been cited in the fore. T 
going Caſe by the Priſoner's Council and taken ſome | 


Notice of by the Court, I think it not amiſs to ſubjoin 
from the ſame MS. which I had not then ſeen, a Report 
of: the following Cale, ih: | | 

& AT the Set 


lions at the Old Bayly before Eafter Term 
6 1704, Anne Hawkins was indicted for breaking the Man 
© fton Houſe of Samuel Story in the Night time. It ap- | © 
© peared on Evidence that the Houſe belonged to the = 
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e rican Company, that Story was an Officer of the Com- F 
** pany, and that he and many other Perſons as Officers of þ 


the Company had ſeparate Apartments in the Houſe, in! 


© which they inhabited and lodged ; and that the Apart- | 
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* ment of Story was broke open. It was held by Holt 
c Chief Juſtice, Myſelf, and Baron Bury, That the 


« Apartment of Story could not be called 5 Manſion 
«© Houſe ; becauſe he and the others inhabit in the Houſe 


&« thereupon the Fury was diſcharged of this Indiftment, 
ce of the Company.” 


the Report of the learned Judge in the ſubſtantial Parts 


© 
" 3 
SOS 
3 1 

- OT 
SINE 
o 
8 IE ; 

3 
va 8 1 

725 
45 „ 
Ars 3 
e 
1 0 I 
RES yo 
i WHY 
2 
8 Ty 
_ 

4 => © 
2 4% 
. 
er 
Ne 
Na 
Pegs 
3 
8 

: 3a 

Wn 
:; 1 75 * 

* 


Burglary and Larceny in the Dwelling Houſe of Samuel 


Manſion Houſe of the African Company, in which ſhe 
is charged to have committed the Burglary upon the 
ſame. Day, and to have ſtolen the very ſame Goods, as in 
the former Bill. 7 3 


9 1 F * 4 a 4 
; fe 4 ö 8 8 i 
J % ---. ES SIE IE oye 
1 "*, 2 * Pa - bs — * * -+ 6 * N 
2 5 e * — . 2 9 _ * „ * * 


| 3 ted of the Burglary and found Guilty of the Larceny. 
But it doth not appear by any Entry on the firſt, that the 


ir ar 
1 Court proceeded on it farther than the receiving and re- 
. cording her Plea, and remanding her to Newgate ; pro- 
MP-1 | 


= | ſent to the Grand Jury. But certainly it is more reaſon» 
mn | 7 able to impute this Defect to the Neglect of the Officer 


Mlatter of Fact, falling within his own Knowledge. 
ANorhER Circumſtance which may beget ſome 

Doubt might be, and probably was, owing to meer Acci- 
dient. The firſt Bill is now found upon the File among 


[March geh 1703. ] But it ought to be remembered that 


rm +: N 
in. | neither Holt, Tracy nor Bury attended at that Time: 


2g And that it appeareth by the Record that they all did 
Is. attend at the following Seſſions. At which Time, ac- 


cording to the Judge's Report, the Point came under 


of | Conſideration upon Evidence given on the firſt Bill, 
in and the ſecond amended by the Direction of the Court was 


preferred. 


<« meerly as Officers and Servants of the Company: And 
cc and it was amended, and laid to be the Manſion Houſe 
Tu Record hath been looked into. Tt warranteth 


of it, though in ſome Points it is defective. Two Bills 
were in Fact preferred againſt the Woman, the firſt for 


Story, to which ſhe pleaded and put herſelf upon the | 
Country. The ſecond for Burglary and Larceny in the 


IT appeareth upon this ſecond Bill that ſhe was acquit- 


| J bably ?till the ſecond amended Bill could be prepared and 


who omitted to make the proper Entry, than to imagine 
that the learned Judge was totally miſtaken in a plain 


the Indictments of the then next preceding Seſſions 


C4 The 
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The Caſe of Mr. Ch ARLES RATCLIFPE, 
 Michaelmas, 20. Geo. 2. in the King's Bench. 


E was concerned with his Böger the late Earl of 


Derwentwater, in the Rebellion of 1715; and in 
May 1716, was convicted and attainted of High Treaſon 
before Special Commiſſioners of Oyer and Terminer 
purſuant to the AR of the firſt of Geo. I. While 


he was under Sentence of Death, and probably before 
the Act of General Pardon of the third of Geo. I. * 


paſſed, he made his Eſcape out of Newgate and got over 


to France. 


AT the latter End of the Year 1745, he was, with 


ſome other Officers, French, Scotch and Iriſh, taken on 


the Coaſt on board a French Ship of War; which was 
Loaden with Arms, Ammunition and outer Warlike 


Stores, bound, as was ſuppoſed, for Scotland; where the 


Rebels were at that Time in Arms. 
ON Friday the 21. November 1746, he was bind to 


the Bar by virtue of a Habeas Corpus directed to the "Ooh: aj 


ſtable of the Tower or his Deputy: And the Record of 


his Conviction and Attainder was at the lame Time re- 


moved thither by Certiorari. 


Tu Habeas Corpus with the Return, and alſo the 
Certiorari and Record of the Conviction and Attainder 


being read, the ſubſtance of the Record was opened to 


him in Engliſh by the Secondary on the Crown ſide; who 


then aſked him what he had to ſay why Execution ſhould 
not be done upon him according to the Judgment. He 
prayed that Council might be aſſigned him, and named 
Mr. Ford and Mr. Journey who were accordingly afligned 
his Council. 

Tuk v prayed a few Days Time that they might have 


an Opportunity of knowing from the Priſoner himſelf tile 


Truth and Merits of his Caſe, which was granted. 
'THEr alſo prayed a Copy of the Record, which was 
denied them. But the Officer, by the Direction of the 


Court, read over the Indictment a ſecond Time very diſ- 


Ac See the 45* Sect. of the AQ, 


8 3s | tinctly, 
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"Mm  tin&tly, and the Priſoner's Council took Notes of it, and 
the Priſoner was ordered up on Monday next. 
His Council moved for a Rule of Court that they 

gien have Acceſs to their Client at all ſeaſonable Times. 
5 Put his Solicitor admitting that he had obtained a War- 


rant from a Secretary of State to the ſame Purpoſe, the 


5 ; Court did not make any Rule in the Caſe, nor did the 
Council preſs it. But the Court declared, That if the 
2 Secretary's Warrant had not been obtained, they would 
have made ſuch Rule. For the Priſoner is now the Pri- 
1 ſoner of this Court; and the Lieutenant of the Tower, 
1 is, as far as concerneth the Priſoner's Caſe, a Miniſter of 
b | | this Court, and ſubject to the Rules of it. 

3 Mode mber 24. 1746. 
'S Taz Priſoner was brought to the Bar, and being a again 
3 arraigned, he, Ore tenus, pleaded that he is not the Perſon 
mentioned in the Record before the Court. The Attorney 
3 ] : General, Ore tenus, replied, the Priſoner is the ſame 


3 Jet was N in Court, that two material Witneſſes 
43 named in the Affidavit are abroad; one of them at Bruſ- 
2 1 ſels, and the other at Saint 8 and that he be- 
lieveth they will attend the Trial if a reaſonable Time 

be allowed for that Purpoſe. But the Court refuſed to 
A ; put off the Trial, and a Venire was Awarded returnable 
inſtantèr. For, ſaid the Court, this Proceeding is in 
| Nature of an Inqueſt of Office, and hath been always 
9 

Conſidered as an inftantaneous Proceeding ; unleſs proper 


Crounds for poſipaning the Trial be laid before the Court. 


to try that Wie: It was ſo conſidered likewiſe in the 


© Caſe of the + King againſt Roger Johnſton in this Court, = 


| © Michaelmas the Second of this King. 


Ix Mr. Ratcliffe hath any Thing to offer, which may give 
the Court reaſonable Grounds to believe that his Plea is ay 


* See the Record inf. i in 1 Dr. Cameron's Cale. 
LS See a Report of the Caſe, 


Thing 


It was ſo conſidered in the Caſe of the King againſt Bark- Keil. 1 3. 
ſtead and others upon the fame Iſſue as this is. A Venire 1. Lev. 52. 
was awarded, and a * Jury returned and ſworn inſfanter 1. Sid. 72. 


41 
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8. P. C. 163. 
Co. L. 157. 


2. Hale. 267. 


1. Lev. 62. 


1. Keb. 244. 


THE RB FE OKT. 
Thing more than a Pretence to delay Execution, we are 
ready to hear him; the ſingle Iſſue is, whether he be or 
be not the Perſon mentioned in this Record. This is a 


Fact well known to him : And if he is not the Perſon, he 
might if he had pleaſed have made that Matter part of his 


Affidavit. He may do ſo {till if he can do it with Truth. 
And if he refuſeth to give the Court this Satisfaction 
touching the Truth of his Plea, the Court doth him no 


Manner of Injuſtice in denying him the Time he prayeth. 7 
As the Jurymen were called to the Book, the Priſoner = 


challenged one of them, and inſiſted on his Right to a 


peremptory Challenge ; but his Challenge was overruled, 3 | 
For though there are ſome Opinions in the Books that in N 


Collateral Iſſues of this Kind the Priſoner hath a peremp- 


tory Challenge, yet the later and better Opinion is that 3 
he hath not ; and the modern Practice hath gone ac. 1 


cordingly. 


CHIEF Juſtice Fial ſaith, bc In Caſe of an Iſſue joined J 3 


© on Error in Fact aſſigned for reverſing an Outlawry, 


* the Priſoner hath no Peremptory Challenge; and in 
p. 278. of the ſame Book it ſeemeth to be admitted as a 


general Rule, that in Inqueſts of Office (and the preſent 
Trial is in Nature of an Inqueſt of Office) the Priſoner 


hath no peremptory Challenge. In Bark/ead's Caſe cited 
before, the Prifoners were not permitted to Challenge 
peremptorily; And in the Caſe of Roger Fohnſon, 
which hath likewiſe been already cited, the Court 


declared that the Priſoner had no ener Chal- 
lenge. 


Tae fury being ſworn to try the Iſſue, the dent 
was read over to them in Engliſb for their Information as 
to the Name and Addition of the Priſoner; and the Evi- 
dence being concluded, the Jury withdrew for a few Mi- 
nutes, and then returned with their Verdict. that the Pri- 
ſoner at the Bar is the ſame Charles Ratcliffe that is men- $ 


tioned in the Record. 


Note. TE Prifoner during the Trial of this Iſſue had 
the Aſſiſtance of his Council; who croſs-examined the 
King's Witneſſes, and obſerved fully upon the Evidence. 

AFTER the Verdict was brought in, the Priſoner's Coun- 


cil took Notice of the AQt of General Pardon paſſed in 
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the third of Geo. I. and ſaid that possIBLy their 
Client might upon Conſideration be found to be intitled o 4 
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the Benefit of it; and concluded with a Motion, that the 
Court before they award Execution would give them 
ſome Time to conſider the Act, and to be informed by 
their Client touching the Citeuinfiances of his Caſe : 
Thhat they might be able to ſubmit his Caſe to the Opi- 
b-: nion of the Court, how far he is, or is not intitled to the 


Benefit of the Add. 


1 in Bar of Execution, and that Plea having been 
kalſißted by the Verdict, his Plea is peremptory, and the 
Verdi concluſive; and nothing now remaineth but for 


IF 2 the Court to ward Execution. 


Mx. Juſtice Feſter was ſatisfied that the Principle the 
Court went upon is a good General Rule; but he 
thought it not Univerſally true. He conſidered the Caſe 


ſurely the Court will never, in any State of a Cauſe, 
award Execution upon a Man who plainly appeareth to 


ſon, whether as Council for the Priſoner or as Amicus Cu- 


plead it Specially with all proper Averments ; fo as to 


A ſhew that he is not within any of the Exceptions, accord- 
ing to the Reſolution in the Earl of Saliſbury's Caſe. 


THe Council for the Crown did not urge either of theſe 


Bur the Court declared, that the Prifoner baving once : 


of a Parliamentary Pardon as an Exception to it; for 


43 


be pardoned. And therefore He thought that if any Per- 


rig, will now ſhew that the Priſoner is intitled to the 
Benefit of the Act, he ought to be heard. But to this it 
was anſwered by the Chief Juſtice, That the AQ of Par- 

don containing many Exceptions both as to Perſons and 
Crimes, the Party who would take the Benefit of it muſt 


Carth. 131. 


2 Points againſt the Priſoner. And I have been ſince in- 


formed that, in Favour of Life, they were determined to 
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Z wave them; and were provided with Evidence then at- 
> tending in the Hall to prove (which was the Truth of the 
Caſe) that the Priſoner after his Attainder made his 


Eſcape out of Newgate, which brought him within the 
ſoner's Council being apprized of this by the Council 


Bar, thought it in vain to preſs their Motion any farther. 


Tower 


Exception in the 45 Section of the Act. And the Pri- 


for the Crown in a Converſation between them at the 


And Execution was accordingly awarded: And a Rule 
made that it be done on Monday the 8th of December. 
And a Writ was ordered to the Lieutenant of the 


44 BP REPORT: WM 
Tower to deliver the Priſoner to the Sheriff of Middleſe n 
on that Day ; and another to the Sheriff to receive him, = 
and to cauſe Execution to be done. E 

N. B. SixcE the Priſoner's Council, after ſufficien 
Time allowed them to inform themſelves of the true 
State of his Cafe, had nothing to offer to induce the 
Court to think that their Client was intitled to the Bene 
fit of the AQ, only that POSSIBLY Ven further Confide- 
ration he may appear to be ſo intitled, there was certainly 
no Room to delay the awarding Execution upon ſo ſlight 
2 Suggeſtion fiom the Bar. And Mr. Ratcliffe had no in- 
juſtice done him in that Reſpect. 
He was beheaded on Tower Hill on the Dey men- 
tioned in the Rule. 3 
THE Award of Execution in Mr. Ratcliffe” s Caſe was 
Cro. Jae. agreeable to the Precedent in the Caſe of Sir Malter Ra- 
” leigh. He was convicted and attainted at Mincbeſter be- M0 
ute. 21, fore Special Commiſſioners, and being brought into the 
King's Bench by Habeas Corpus, Execution was there 
Awarded on the former Judgment: Judgment not being 
pronounced afreſh, it having been pronounced before. 

„ N „ „„ IN the Caſes of H. Stafford and of Barkſtcad, Oktey 7 

24; 26. and Corbet, who were attainted by Act of Parliament, 3 
1. Lev. 61, the Lenour of the Acts was removed by Certiorari into 
1. Sid. 72. Chancery, and ſent thence by Mittimus into the King's M 

5 Bench: And the Chief Juſtice pronounced the uſual Judg- 
ment as in Caſes of High Treaſon. 1 
THERE was no Proceeding of this Kind in the Caſe 

of the Duke of AZonmouth, who was attainted by Act of 
Parliament 1. Ja. 2% For the Action at Sedgemoor hap- 
pened on the 8*> of y 1685, which in that Year fell 

but to be the laſt Day of Trinity Term: And on the 
15h he was Executed. But that was a Time of great | 
Heat and Violence, and few 'T hings then done ought to be 
drawn into Example. Y 

N. B. Tr Act of the 30 of Geo. . giveth the Party 

liberty to take Advantage of it on tbe General Iſſue - 

2 W. and M. withoul ſpecially Pleading ; the ſame; And ſo doth that on PW 

which the Earl of Saliſbury relied. The Court therefore 
could not in the Earl's Caſe ground itſelf on the Rule of 

Pleading laid down in Caribe; though the Rule might 

; 5 +. 5 1 
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XX poſſibly be mentioned obitèr by ſome of the Judges. I 
think the true Ground the Court went upon, which in- 
= deed the Reporter himſelf ſeemeth to hint at, but very 
7 darkly, was that the Earl having been committed by the 
* Houſe of Peers upon an Impeachment by the Commons 


| 1 for High Treaſon, this Court cannot allow him the Be- 
gnefit of the AQ; it hath no Cognizance of the Crime 
he ſtandeth charged with; the Matter lieth before ano- 


; ther and higher Malente, and thither his Lordſhip muſt 
I reſort. 
* AnD there he afterwards had the full Benefit of the 


Act without being put to plead it. For on the 24 Ofober 
- 21690, upon reading the Earl's Petition, ſetting forth that 

"he had been long a Priſoner in the Tower notwithſland- 
„ing the late AR of free and general Pardon, and praying 
to be diſcharged, the Lords ordered the Judges to attend 
on the Monday following to give their Opinions, whe. 
e ther the Earl be pardoned by the ſaid Act; on the 6:5 
„% the Judges delivered their Opinions, That if his Offences 
15 vere committed before the 1371 of February 1688, and 


not in Jreland, or beyond the Seas, he is pardoned. 
9 1 n it was reſolved that He be admitted to Bail; 
u, and the next Day he was bailed, and on the 3013 of 
8 3 Water + he and his Sureties were. diſcharged from their 
Y KRecognizances. 
| Y Tre Rule laid down in Curt hemd from Plnuden i 15 laid 

down in the ſame Latitude in many of the old Books. 
| Hut it is to be obſerved, that the Acts of General Par- 


of | gon in thoſe Times had no Clauſes enabling the Party to 
ap- avail himſelf of the Pardon on the General Iſſue without 
fell! J 3 eval Pleading the ſame. The firſt Act which hath _ 
the if bat Clauſe, that I have met with, is the Act of Oblivion 
eat $22" Car. 2.) and all Ads of general Pardon fince that 
\be | 1 ime have had Clauſes to the ſame Purpoſe. 


f Michael-. 


46 T NN. 

5 Mic hac mas, 2. Geo. 2. B. R. 

x The Caſe of Rocrr JonnsoN cited twice in Mr. 

Wl Ratcliffe” s Caſe was thus. AY 
| T HE Defendant ſtood outlawed upon the Indictment 9 
|. for High Treaſon in diminiſhing the Current Coin 
if of the ech and was taken and committed to Neu- 4 
bl gate. Being now brought to the Bar by Habeas Corpus, 
| he offered to ſurrender himſelf to the Chief Juſtice, pur- 

i ſuant to the Ad of the 5˙ and 6" E. 6. c. 11. (being 

within the Year) and to traverſe the Indictment; al-. 


ledging that he was at Fluſbing beyond the Seas at the 1 
Time the Outlawry was pronounced. 1 
Tn xu Chief Juſtice ſaid we cannot refuſe to accept hi 
1 Baurrender; he muſt be remanded to Newgate. And let 
iſ a Special Entry be made that he offered to ſurrender, and 
x ” to traverſe the Indiftment. * E. 
1 Ar another Day in the ſame Term the Defendant wa E 
x again brought to the Bar, and he tendered a Plea in Parch- | 
i ment That he was out of the Realm on the 8 of F. 
bl & bruary when the Outlawry was pronounced, and pleaded | 
it t & over to the Treaſon;” which Plea was received. BY 2 
=_ Attorney General prayed that he might have a Cop * 1 
'* the Plea, and three Days Time to demur or join Iſſue, þ 
i which was granted; the Court declaring that the A-“ 
| torney might have joined Iſſue in/tanter ; and that on the? 
5 Trial of ſuch Iſſue the Priſoner could not challenge any) 
5 of the Jury without Cauſe. The Priſoner prayed Cour-ÞY 
1 dil and had four aſſigned. 4 
VR | Ar another Day in the ſame Term the Priſoner being 1 
at the Bar, by leave of the Court withdrew his Plea; and 4 
pleaded the Subſtance of it, viz. his being beyond Sea on Þ 4 
the 8th of February, Oretenus. The Attorney General Or: Þ'; 
tenus Teplied, © I ſay he was within the Realm on the 8" 4, 
of February, and I traverſe his being then out of the! 
Realm.“ Iſſue being thus joined, the Court awarded a] % 
Venire returnable inflanter, and the Sheriff, ſitting the! 
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Court, returned a Jury. Then the Priſoner's Council 
opened the Plea and Caſe, and called their Witneſſes; and 
the Attorney General inſiſting that the Witneſſes ſhould be 
Examined apart, they were ſo examined; as likewiſe were 
the Witneſſes produced on the Part of the Crown. 

FT uE Priſoner's Council managed the whole in his be- 
half, and three of them were heard on the Reply. And 
the Jury, after a ſhort Receſs, returned with their Ver- 


47 


. 3 iQ, © That the Priſoner was out of the Realm on the | 
. 8 th of F. ebruary.” 5 
. = | THEN the Priſoner was arraigned on the Indictment, 1 to 
£ *Fhich he pleaded Not Guilty; and the Attorney joined 
. fue and prayed. a Venire returnable the firſt Return of 
D : 1 be next Term; which the Court Awarded, and the 
= Friſoner was remanded to Newgate. 
re 3 Tunis Note of Johnſon's Caſe was communicated t tome 
et! +; my good Friend the late Mr. Juſtice Abney. The Caſe 
nd x 13 by Serjeant Barnardiſton in his firſt Volume. 
F And by Sir Joon nente 

as 4 : 
h- 
e. Hilary, 20. "Geo, 2. 
N 8 The Caſe of Jann Murray of Pronghton 

. 
of = TY: N | x 
ue, P LEAS belies our Lord the King at Wtminſter of 
At- Hilary Term in the Twentieth Vear of the Reign 
the ol our Sovereign Lord GEORGE the Second, by the 


any [2 | Grace of God of Great Britain, France and Ireland, 
un. 3 King, Defender of the Faith. : 
| 2 Amongſt the Pleas of the King Roll. 


and þ | EN G LAND. Our e Sovereign Lord FY King 

on 0 tranſmitted to his Beloved and Faithful Sir William Lee 

0 1 Fight, and his Aſſociates, Fuſlices of our ſaid preſent Se- 
geigr Lord the King, aſſigned to hold Pleas before the King 

te ; 1 E E bis Write, Mittimus, together with a Writ diredted | 

ed 1 bo the Clerk of his Parliaments, and the Return made to th 

ame; and alſo the Record of a certain Act of Parliament“ 

: Ne ſaid preſent Sovereign Lord the King made at Weſtmin- 

ter cloſed in theſe Mords; To our Beloved and Faithful Sir Th. Witt of 
elan Lee Knight, and others his Aſſociates, our Juſ- Mi ittimus, 
PEE | | tices 


9 
IG 


5 


Certioriari. 


Eſqr. Clerk of our Parliaments, together with the Re- 1 


the Tenour of a certain Act wheresf mention is meds in the | 
fame Writ, intitled, An Act to attaint Alexander Earl of 


among whom Mr. Murray is One] of High Treaſon, it 


England, You ſhall ſee fit to be done. Witneſs Ourſelf at E | 
Tear of our Reign. The Tenour of the ſaid Grit of Cer— . 


tiorari, and the Return made to the ſame, and alſo tb. L 


aſſembled at MWeſiminſter, the Seventeenth Day of October 


His Majeſty's Juſtices of the Peace, on or before the 
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tices aſſigned to hold Pleas before Us, Greeting: We ſend E 


you incloſed in theſe Preſents the Tenour of a certain 
Writ of Certiorari directed to our beloved 4/bley Cowper, 


turn indorſed upon the Back of the ſaid Writ; and al/; : 


Kellie [the Per ſons intended to be attainted are here named © 


they ſhall not render themſelves to One of his Maj ah 
Juſtices of the Peace on or before the Twelfth Day of 
July in the Year of our Lord 17 46, and ſubmit to Juſtice, 


The Tenour of which ſaid Ad, We for certain Reaſon: | 


have cauſed to be brought before us into our Chancery ; and 
” edo hereby command You that having inſpected the T enour 

the ſaid Act, You further cauſe to be done thereon that 
which of Right, and according to the Law and Cuſtom of 


Weſtminſter the Tenth Day of February in the Twentiet) 


Tenour ef the ſaid AR in the ſaid Mrit mentioned follow | ; 
in theſe Words, GEORGE the Second, by the Grace ct 
God of Creat Britain, France and Treland King, De- 3 
fender of the Faith, To our beloved Aſbley Cowper 
Eſquire, Clerk of our Parliaments, Greeting; We be-“ 
ing willing (tor certain Reaſons) to be certified concern- 
ing the Tenour of a certain Act by Us made and enact 
ed, by and with the Advice and Conſent of the Lord | 
Spiritual and Temporal, and Commons in Parliament? 


in the Nineteenth Year of our Reign, intitled An AQ to 
attaint Alexander Earl of Kellie | Names repeated] of Higif* 
Treaſon, if they ſhall not render themſelves to One 


Twelfth Day of Juby in the Year of our Lord 1746, and! 
ſubmit to Juſtice, Do command You that, immediate f. 
after the Receipt cf this Writ, You do diſtinaly and 5 
openly ſend beſore Us into our Chancery the Tenour BY 
the ſaid Act, with all Things touching the ſame, as ful) 
and nerfeQly as the ſame now remaineth in Your Cuſtody, 
together with this Writ. Witneſs Ourſelf at V. „Amin fie 1 
the Seventeenth Day of February | in the Teen Yea! 5 
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"© a certain Schedule to this Writ annexed as within I am com- 
"XX manded. Aſhley Cowper Cler* Parliamentor.“ In the 


| October in the Year of our Lord 1745. And in the Nine- 
| teenth Year of the Reign of Our Sovereign Lord GEORGE 
the Second, by the Grace of God of Great Britain, France 
and Ireland, King, Defender of the Faith, and there con- 
tinued Ly ſeveral Adjournments until and unto Wedneſday 
the Fourth Day of June 1746, by the Conſent of the Lords 


| by the Conſent of the King's Majeſty then preſent, the fol- 


n: Flowing Statute (amongſt others) was Ordained, Enacted 
1d and Eſtabliſbed. (to wit) An AQ to attaint Alexander 
u Earl of Kellie Names repeated] of High Treaſon, if they 
at ſhall not render themſelves to one of his Majeſty's 


uh in the Year of our Lord 1746, and ſubmit to 
% FX Juſtice. Whereas Alexander Earl of Kellie [Names 


et- repeated] on or before the Eighteenth Day of April in the 


i of our Reign. The Execution of this Writ appeareth in The Return 7 


BY Parliament held at Weſtminſter the Seventeenth Day of 


as well Spiritual as Temporal, and of the Commons, and 
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The Title of _ 
the Ac. 


Juſtices of the Peace on or before the Twelfth Day of 


The AQ, 


tb! RF Year of our Lord 1746, Did in a Traiterous and Hoſtile 


0% Manner take up Arms and Levy War againſt his preſent 
ꝑmoſt gracious. Majeſty within this Realm, contrary to 
De. the Duty of their Allegiance, and are fled to avoid their 
pet being apprehended and profecuted according to Law for 


be. their ſaid Offences; be it therefore enacted by the King's 
r moſt Excellent Majeſty, by and with the Advice and 


act. Conſent of the Lords Spiritual and Temporal, and Com- 
210: mons in this preſent Parliament aſſembled, and by the 
dent Authority of the ſame, that if the ſaid Alexander Earl of 
"ober FR Kellie [Names repeated] ſhall not render themſelves to 
to Tone of his Majeſty's Juſtices of the Peace on or before 


ligt the 12> Day of July in the Year of our Lord 1746, 
e 0! BYand ſubmit to Juſtice for the Treaſons aforeſaid, then 


the | 1 every of them the ſaid Alexander Earl of Kellie | Names 


and repeated] not rendering themſelves as aforeſaid, and not 


tcl! ſubmitting to Juſtice as aforeſaid, ſhall from and after 


and the ſaid Eighteenth Day of April in the Year of our 
r 0 '' Lord 1746, ſtand and be adjudged attainted of the ſaid 
full! High Treaſon to all Intents and Purpoſes whatſo- 
tody, Fever, and ſhall ſuffer and forfeit as a Perſon attainted of 


High Treaſon by the Laws of the Land ought to ſuffer 


0 


are 


Yea! and forfeit; and every of the ſaid Juſtices of the Peace 


Law, and thereof immediately to give Notice to one of |? 
his Majeſty's principal Secretaries of State. 7 Aſhley [2 


ninth Day of February in the twentieth Year of th 


Lord 1746. 


Execution might be awarded. The Secondary then de. 
ſhould not be awarded. 
| Juſtice of the Peace) at Edinburgh the 28") of Jun , 
laſt. Whereupon the Attorney General declared tha“, 
of the Priſoner's Plea, and did accordingly confeſs it} 
And the Court ordered the Priſoner's Plea, and the A.“ 
torney General's Confeſſion, to be recorded; and tha, 


the Attorney take nothing by his Motion, and that the 
| Priſoner be remanded. is — 


the Force of the AQ of Attainder, and to ſerve the Tun 


the Time limited by the AR for his ſurrendering ua, 
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are hereby required to commit every of them the ſaid | 
Alexander Earl of Kellie | Names repeated] ſo ſurrender. | 
ing Himſelf to Priſoh for the ſaid High Treaſon, there 
to remain till He ſhall be diſcharged by due Courſe of 


* 


Cowper Clerk of Parliaments, by Virtue of the Writ of our 
Lord the King of Certiorari to me directed, and to thiſe 
Preſents annexed, Do certify that what is above written i; 
the true Tenour of the Att of Parliament aboveſaid in 
that Writ expreſſed. In Witneſs whereof to this Schedul | 7 
I have ſet my Seal, and ſubſcribed my Name, dated ile 


—— 
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r 
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Reign of our ſaid Lord the King, and in the Year of on Þ 


233 
e 


Mx. Murray being brought to the Bar by Habe, 
Corpus directed to the Lieutenant of the Tower, the 
foregoing Record was read to him by the Secondary on 
the Crown ſide: And the Attorney General prayed that 


manded of him what he had to ſay why Execution; 


Tux Priſoner Ore tenus pleaded that he did ſurrender 1 
himſelf to the Lord Juſtice Clerk of Scotland (who is: 


he had Authority from his Majeſty to confeſs the Trutlß 


1 


Note. This Gentleman was made uſe of as an E 


dence againſt Lord Lovat on his Impeachment. And it * 


was ſuggeſted on that Occaſion, that the Attorney's con? 
feſſing the Truth of the Plea by Warrant from his Ma-“ 
Jeſty, was a Strain of Prerogative, calculated to elude 


ta CEN 3 
8 3 


of making Mr. Murray an Evidence. But whoever con- 
ſidereth that he was actually brought before the Lord) 
Juſtice Cler4 on the 28th of June (fourteen Days before“ 


| . 3 
expired 
ISL; 

: 1838 

5 2 

RJ 
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expired) and was the ſame Day by him committed to 
the Caſtle of Edinburgh, where he was kept cloſe Pri- 
ſoner *till he was removed to the Tower; whoever con- 


ſidereth this, muſt admit, that, with whatever View he 


might be brought up at this Time, he had merely that 


*X Juſtice done him now by his Majeſty's Order, which at 
one Time or other, whenever he ſhould have been 


brought upon the Foot of the Act of Attainder, coul 
not be denied him. 


ö was 4 
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Tux Intent of the Act was anſwered by his being 
made ameſnable to Juſtice before the Time limited for 
his Surrender. And he being kept cloſe Priſoner till 


the Day for Surrendering was paſt, it was put out of his 


Power to comply ſtrictly with the Letter of it; and 


therefore his Non-compliance ought not to be fatal to 


See Roger Jobn ſan's Caſe before. 
a Befa6, Ge + BoKl 
The Caſe f Joun Harvey. 


Ps before our Lord the King at We/minſler of 
L Eaxfter Term, in the Twentieth Year of the Reign 


the Grace of God of Great Britain, France and 
Ireland, King, Defender of the Faith. 
Amongſt the Pleas of the King Roll. 


Middleſex. Our preſent Sovereign Lord the King bath 


3 ſent to his Keeper of bis Gaol of Newgate his Writ cloſed 
im theſe Words (that is to ſay) GeorGE the Second, by 
the Grace of God of Great Britain, France and Ireland, 
King Defender of the Faith, To the Keeper of our 
.| # Gaolof Newgate, Greeting; we command You that 

the Body of John Harvey, being committed and detained 


in our Priſon under your Cuſtody (as it is ſaid) together 


with the Day and Cauſe of the taking and detaining of 


el have been informed that Mr. Murray was now brought 
up in Order to obviate an ObjeRion that might have been 
| made to his Evidence upon the Authority of Lord Duffus's 


Caſe, reported in Cem. 440. But that Caſe differeth from this. 


Lord Duffus was not ameſnable to Juſtice before the Expira- 


tion of the Time given by the Act; nor, merely through his 


voured top much of the Summum Jus, 7 
1 "20 2 5 him, 


of our Sovereign Lord GEORGE the Second, by 


own Default, could be. But I doubt Lord Duſfus's Cale ſa- 
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him, by whatſoever Name the ſaid John Harvey may be 
called therein, you have immediately after the Receipt 
of this Writ before us at Weſtminſter, to undergo and 
receive all and ſingular fuch Things as our ſaid Court ſhall 
then and there conſider of concerning him in this behalf, 


and that you then have there this Writ, Witneſs Sir = 
Milliam Lee Knight, at Weſtminſler, the twenty ſeventh 1 


Day of May, in the twentieth Vear of our Reign. 
VCC 
morroto of the Aſcenſion of our Lord in this ſame Tern, 
before our ſaid preſent Sovereign Lord the King at Weſt- 
minſter, cometh Richard Akerman Gentleman, his Ma- 
Jeſty's Keeper of bis ſaid Gaol of Newgate, and returneth 7 
the faid Writ as followeth : The Execution of this Writ * 
appeareth in a certain Schedule to this Writ annexed, the © 
Anſwer of Richard Akerman Keeper of his Majeſty's ? 
Gaol of Newgate within mentioned; I Richard Akerman | 7 
Gentlman, Keeper of bis Majeſty's Gaol of Newgate, | 
in the Writ to this Schedule annexed, mentioned, do miſt © 
 kumbly certify and return to our meſt ſerene Sovereign Lor 
the King, that before the coming to me of the faid Writ © 


5 IS $38 
„ 
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(to wit) on the twenty firſ Day of April in the Year 7 
our Lord 1747, the ſaid John Harvey, in the ſaid Writ * 
mentioned, was committed to my Cuſtody, and is now de- 

_ tained in the ſame, by Virtue of a Warrant under the Hand 
and Seal of Thomas Burdus, Eſquire, one of the Fuſtices | * 
of our ſaid preſent Sovereign Lord the King, aſſigned to 
keep the Peace of our ſaid preſent Sovereign Lord the King 
in and for the County of Middleſex, and alſo to hear and 
determine divers Felonies, Treſpaſſes, and other Miſde- 
meanours committed within the ſame County, which ſaid 
Warrant is in theſe Werds and Figures . Midi- 
Wi | dleſex, to wit, To the Keeper of his Majeſty's Gaol of 
WH Newgate; Receive into your cuſtody the Body of Jobn 
17 Harvey of Pond Hall in the County of Suffolk, Farmer, 
i being a Perſon, amongſt others, armed with Fire arme 
and other offenſive Weapons, after the twenty fourtn 
Day of, July 1746, aſſembled in Order to be aiding and 


r 8 1 7 
% ͤ ͤ H ͤ 0 ¾ ᷣ uU ꝗ ²˙ ꝓ Ji ½½pßdßßßß, NG: if 
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Wi aſſiſting in the running, landing, or carrying away pro- 

1 hibited or uncuſtomed Goods, and being, by his Majeſty s 
14 Order in Council of the Fifteenth of January laſt publiſnedd 
1 in the London Gazettes of the 17th and 20th of that Month |: 
14 required, amongſt others, to ſurrender themſelves within 


j 
4 


it 4 
1 | 
it 
e- 
d | 


3 uit) upon the twelfth Day of 
bf Tear 4 the Reign of our ſaid preſent Sovereign Lord 
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the Space of forty Days after the firſt Publication thereaf 
in the London Gazette, to the Lord Chief Juſtice, or one 
other of His Majeſty's Juſtices of the Court of King's 
Bench, or to any of His Majeſty's Juſtices of the Peace: 
And the ſaid John Harvey not having ſurrendered him- 
ſelf in Obedience to the above mentioned Order, but 
YT bharing been apprehended, taken, and brought before 
me one of His Majeſty's Juſtices of the Peace for the 


E of Middlefex, by Thomas Hales Gentleman, 
one of the Officers or Aſſiſtant Officers to His Majeſty's 
| Commiſſioners of the Cuſtoms ; and the ſaid John Har- 
© vey being, by reaſon of his not ſurrendering . himſelf 


be to the ſaid Order, but neglecting or refuſing 


ſo to do, by Virtue of the Statute in that Cafe made and 
provided, adjudged, deemed, and taken to be Convict- 
* and attainted of Felony, and to ſuffer Pains of Death 
as in Caſes of a Perſon convicted and attainted by Ver- 


Jia and Judgment of Felony without Benefit of Clergy, 


be ſaid Offence being charged to have been committed 


in England; theſe are therefore to require you to re- 


ceive into your Cuſtody in the ſaid Priſon the Body of 
Ihe ſaid Fobn Harvey, and him there ſafely keep, until 


he ſhall be from thence diſcharged by due Courſe of 
lar. Given under my Hand and Seal this 21ſt April 


1747. Thomas Burdus. (L. S.) And this is the Cauſe of 


: ; Jie taking and detaining of the ſaid John Harvey, whoſe 


op 1 have ready before our ſaid preſent Sovereign Lord 


be King at the Time and Place within mentioned, as by 


the ſaid Writ I am Commanded: And at the ſame Time 
Jour our ſaid preſent Sovereign Lord the King at Weſt- 
minſter cometh Sir Dudley Ryder Knight, Attorney Gene- 
ral of our ſaid preſent Sovereign Lord the King, and in the 
Wre/ence and hearing of the ſaid John Harvey in the ſaid 


| above recited Writ and Return named, being now brought. 
L to the Bar here in bis own proper Perſon, under the f. 


* of the ſaid Keeper of His Majeſty's ſaid Gael of New- 


been before committed for the Cauſe aforeſaid in manner 
e ) He the ſaid Attorney General of our ſaid pre- 
ſent Sovereign Lord the King, for our ſaid preſent So- 
vereign Lord the King ſaith, that ſince the 24th Day 
47 July, which was in the Year of our Lord 1746. (to 
January in the twenti- 


3 GEORGE 


gate (into whoſe Cuſtody be the ſaid John Harvey bad 
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Geonce the Second, by the Grace of God of Great 
Britain, France and Ireland, King, Defender of the 
Faith, and fo forth, at the Pariſh of Saint Paul Covent 
Garden in the County of Middleſex, It was in due Man- 
ner charged before Thomas Burdus, Eſqr. one of his 
Majeſty's Fuſtices of the Peace . and for the County of | © 
Middleſex, aſſigned to keep the Peace of our ſaid preſent * 
Sovereign Lord the King within and for the ſaid County of | 
Middleſex, and alſo to hear and determine divers Felonies, | 
Treſpaſſes, and other Miſdemeanours committed within the | © 
fame County, by Information of Thomas Jones, a credible | 
Perſon, upon Oath by him ſubſcribed, that be the ſaid © 
John Harvey in the ſaid Writ and Return named, ane 
Several other Perſons to the Number of three and more, 
being armed with Fire Arms and other offenſive Weapons, © 
fince the twenty fourth Day of July, which was in be 
| faid Year of our Lord 1746. (to wit) upon the eigbth 
Day of Oftober in the twentieth Year aforeſaid, were | © 
aſſembled at Beauacre in tbe County of Suffolk, in Order 
to be Aiding and Aſſiſting in the running, landing, and 
carrying away Uncuſtomed Goods; And the ſaid Attorney | © 
General of our ſaid preſent Sovereign Lord the King fur- | 
tber ſaith, that be the ſaid Thomas Burdus did forth- | 
with (to wit) on ibe ſaid twelfth Day of January, at tb 
Pariſh of Saint Paul Covent Garden, certify under bi: 
Hand and Seal, and return the ſaid Information ſo made | 
and given before him as aforeſaid, to the moſt Noble Tho- 
1 mas Holles Duke of Newcaſtle, one of His Majeſty's - 
1 Principal Secretaries of State, who did, as ſoon afterwards | 
i! as conveniently might be (to wit) upon the fifteenth Da, 
Wi of the ſame Month of January in the twentieth Tear 
"i aforeſaid, at the Pariſh of Saint Paul Covent Garden 
14 afſoreſaid, lay the fame before His Majeſty in Privy Coun- 
ld | cil, and that his Majeſly did at the ſame Time and Nac: [3 
laſt mentioned, thereupon make His Order in His Privy | ©, 
Council, thereby requiring and commanding the ſaid John | 7 , 
Harvey (amongſt others in the ſaid Order particular), 
named] to ſurrender bimſelf within the Space of forty | © * 
Days after the firſt Publication thereof in the London Ca- 
zette, to the Lord Chief Fuſtice, or one other of Hi | © 
Majeſty's Fuſlices of the Court of King's Bench, or to any | © 
other of His Majeſty's Juſtices of the Peace ; which ſaid | © 
Order the Clerks of His Majeſty's Privy Council did cauſe | © 
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3 geſtion on the Roll. 
Whether it was neceſſary to ſuggeſt the ſeveral Matters 
on the Roll in the Manner they are ſuggeſted, in order 
o ground a Prayer for Execution. 


f 4 thoſe Matters ould be ſuggeſted on the Roll. They are 


THE REPORT. 
mn be forthwith printed and publiſhed in the two next ſuc- 


3 2 London Gazettes, and upon the ſaid ſiftleeuth Day 
ey January cauſe the ſame to be forthwith tranſmitted to 


© the Sheriff of the ſaid County of Suffolk; which ſaid be- 
E riff did within fourteen Days after the Receipt thereof, 


| 3 5 the ſame to be proclaimed between the Hours of Ten 
in the Morning and Tuo in the Afternoon, in the reſpective 


© Market Places upon the reſpective Market Days of the two 
Þ Marie Towns in the ſame County of Suffolk, the ſaid 
= two Market Towns being near to the Place where the ſaid 
e was charged to have been committed as aforeſaid; 
And that a true Copy of the ſaid Order was likewiſe within 

= the ſaid fourteen Days affixed up upon a publick Place in 
a of the ſaid two Market Towns, according to the Di- 
rections and agreeable to the true Senſe, Intent and Mean- 
ie of the Statute in that Caſe lately made and provided; 
Ad the ſaid Attorney General of our ſaid preſent Sove- 
2 reign Lord ibe King, for our ſaid preſent Sovereign Lord 
Ihe King further faith, that the ſaid John Harvey did 
not Jurrender himſelf purſuant to His Majeſty's ſaid Or- 
a fo made in bis Privy Council as aforeſaid, but did ne- 
Tea ſo to do; By reaſon whereof He the ſaid John Har- 
2 vey in the ſaid Writ and Return named, is, and flandeth 
convicted and attainted of Felony purſuant to the Statute 
in that Caſe made and — nd all theſe Matters 
44 Things he the ſaid Aitorney General of our ſaid pre- 
or Sovereign Lord the King, for our ſaid preſent Sove- 
reign Lord the King is ready to verify and prove as the 
Cor ſhall award. Wherefore be prayetb in the bebalf of 
# our ſaid preſent Sovereign Lord the King, that the ſaid 
cast here would proceed to award Execution againſt him 


1 ſaid John Harvey for the Felony aforeſai a, * ling N 


3 E tbe Directions of the ſaid Statute. 


Tais Proceeding was We upon the Statute of 


1 : the 19th of Geo. 24. the Subſtance of which, as far 


as concerneth the preſent Caſe, is ſet forth in the Sug- 
A Doubt was made at the Bar, 


TRE Court declared that it is certainly neceBiry that 


D 4 me. 


of it on Motion, 
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the ſeveral Steps which the AR requireth to be taken by 
the Crown, in order to bring the Priſoner under an At. 


tainder. And he may traverſe all or any of them. In- 
deed when Perſons are attainted by Name, which was 


the Caſe of Mr. Murray laſt Term, a Tranſcript of the 
AQ of Attainder is ſufficient whereon to ground a Prayer 


for Execution. But here is a general Law which 'tis 


preſumed affecteth the Priſoner at the Bar. But he 


will not be affected by it, unleſs the ſeveral Requiſites 7 
mentioned in the Act have been complyed with in his 
Caſe; and if he traverſeth all or any of them, the 7 


Onus probandi lieth on the Crown. 


Mn. Ford (aſſigned Council for the Priſoner) took anan⁊ 
Exception to the Suggeſtion, that the Proclaiming the | 3 


Priſoner in two Market Towns was not ſet forth with 
ſufficient Certainty ; becauſe the Names of the Market 
"Towns were not ſet forth; ſo that the *Priſoner could 


not give a particular Anſwer to that Part of the Suggeſ- | Þ 
tion, nor come properly prepared with his Proots when | 


the Iſſues ſhall come to be tried. 


Bur the Court was of Opinion that if the Priſoner * 
would take Advantage of the Inſufficiency of the Sug- |? 
He cannot take Advantage 5 
If he Pleadeth, he muſt do it Inftan- þ* 
There can be no Inconvenience in his 
Pleading Inſtanter, if he intendeth to put the Proof of 


geſtion, He muſt Demur. 


ter and Ore tenus, 


All the Matters Suggeſted on the Roll, upon the Crown. 
TEN the Priſoner by Advice of his Council, ſaid, 
4 Deny all the Facts Averred in the Sug zeſtion,” and 


the Attorney General replied, * I Aver — all the Facts 
„ alledged in the Suggeſtion are true.“ 


And the Pri- 
ſoner was remanded : And at the Prayer of the Attorney 


_ General, Monday the 220 June was appointed for the 


Trial of the ſeveral Iſſues, and a Venire was Awarded 
on the Roll for that Day 

MMR. Ford on behalf of the Prifance moved for a Copy 
4 the Suggeſtion, but that was denied. However the 
Court told Him it ſhould be read again if He pleaſed, 
which Mr. Ford declined. 


V B. The e grounded on this AR of Parlia 
ment, which have been proceeded upon ſince this Caſe of Har- 
vey, have generally ſet forth the Market Towns by Name, 


which is undoubtedly the beſt Way, for the Reaſons ſuggeſted 
by Mr. Ford. Ox 
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being brought to the Bar, the Jury was called and ſworn 


L the Priſoner. And the Suggeſtion was read by the Se- 
> | Mcondary on the Crown fide for the Information of the 
N, 1 
r Jury, and they were by him charged to inquire of the 
3 I ral FaQs alledged in the Suggeſtion, on which Iſſues 
e had been joined. And the Junior Council for the 
Crown having opened the Suggeſtion, the Attorney Ge- 
5 JF eral went into the Proof of the ſeveral Iſſues. | 


TRE ſeveral Facts touching the laying the . Informa- 


ion before Mr. Burdus againſt the Priſoner and others; 
n Wis certifying it in due manner to the Duke of Newca/- 


e te; his Grace's laying it before the King in Council; 


h = he Order of Council (which was produced under the 


et Seal of the Council) requiring the Priſoner and others to 
d ſurrender within forty Days after Publication in the 


. 5 (8 
F 7 


—— 
4 


3 ere well proved. 


The Order in two Market Towns near Beauacre, the 


en by Mr. Burdus to have been committed. And it 


F 
WW 


at Hadly, which is forty two Miles from Beauacre; and 


: Wouthwold five, and Beacles eight Miles. 


till it muſt be in the Market Towns near the Place; 


ptiety be called near, when it appeareth by the Evidence 


Ox the 22. June (Trinity 21. Gee. 2.) the Priſoner 


to try the ſeveral Iſſues joined between the King and 


London Gazette; The tranſmitting this Order to the 
Printer of the Gazette; z the Publication of it in due 
E Time in two ſucceſſive Gazettes, aud the tranſmitting it 
do the Sheriff of the County of Suffolk, in order to it's 
being proclaimed and publiſhed as the Act direQeth, 


3 THEN the Underſheriff of Suffolk and aches Witneſ. 
ſes were called to prove the proclaiming and fixing up 


Place where the Fact is charged in the Information ta- 


appeared on their Evidence, that it was proclaimed and 
fixed up at p/wich, which is thirty Miles from Beauacre; 


at Leoftoff, which is five Miles from Beauacre, and at 
vo other Places; and that there are five or ſix Market 
Towns nearer to Beauacre than Ipſwich ; particularly 


MR. Ford on behalf of the Priſoner inſiſted that the 
Ad hath not been complied with; the AQ indeed doth | 
not ſay that it ſhall be in the next Market Towns, but 


and the Diſtance of thirty Miles cannot with any Pro- 


1 Witneſſes on the Part of the Crown, that there are at 
= leaſt 


57 
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_ riff a greater Latitude than the Legiſlature intended to 


the moſt remote Town ; nor doth it mean a Town 23 
comparatively remote, as, it is plain from the Evidence, "i 
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and on thoſe to find for the Priſoner, which they did. 
And then the Court ordered that the Attorney General | 


remanded to Newgate, in order to anſwer for the ori- | 


tion taken by Mr. Burdus, if the Attorney General ſhall | 1 
| think fit to indi him for it. 1 


ſon of Sickneſs; but he afterwards declared that he en- 
tirely concurred with the other Judges | in | the Opinion 1 
they gave i in this Caſe. C 


THE REPORT. | 3 
leaſt three Market Towns within a third Part of that | 
Diſtance, And of this Opinion was the Court. 4 

Tunis, ſaid they, is a very Penal Law, and we are 
in a Manner in an untrodden Path, and therefore muſt 
walk with great Caution. What we do in this Caſe, 
which is the firſt that hath ariſen on this Act, will pro- 


bably govern all other Caſes that may ariſe on it. And 
it will be of miſchievous Conſequence to give the She- 
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give Him. Some Latitude it did intend to give, ang 
therefore did not confine him to the next Market Towns; 
becauſe that would have rendered the Execution of the Y 
Act difficult, and ſubje@ to great Niceties. 2 

Bur the Law did not intend to leave the Matter Y 
wholly to the Diſcretion of the Sheriff; and therefore, 


it requireth that it be done in the Market Towns near 
the Place. This Word is plainly reſtrictive of the She - 


riff's Power; it is a Guide to his Diſcretion in the Exe- 7 
cution of the Act: And what doth it mean? Not ſurely * 


Hadly and Iþfwich are. 1 
ON the whole, the Court without ni up a 


Tittle of the Evidence, directed the Jury to find for the | 
King on all the Iſſues, except thoſe which regarded the 


Proclamations in the Market Towns near Beauacre; 


take nothing by his Prayer, And that the Priſoner be | 4 
ginal Offence he ſtandeth charged with in the Informa. | 


N. B. Taz Lord Chief Juſtice was alone by rea- 9 
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aſe of Mr. Townly and others, and that ſince the 
ter 
re, 1 


ear 


he- 


ely 
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ſufficiently proved. And alſo that the Priſoner was ap- 


the 


the 


res 


Dorn in the Dominions of the French King, and on this 


ral 


be 


Ir | 
na- 


all 


The 
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e Caſe of EMEA Macponand, alias Ancus 
MacponaLtD. —_ 


N the Year 1747, a Bill of Indiament was found 
"2X againſt him under the Special Commiſſion in Surry 
por the Share he had in the late Rebellion. The Indict- 
"Ment ran in the ſame Form as thoſe againſt the other 
1 riſoners, without any Averment that be was in Cuſtody 


ore the firft of January 1746. But the Council for 
He Crown were aware of the Exception taken in the 


þ * 


= 


74. = 5 
THz Council for the Priſoner inſiſted that he was 
Point they put his Defence. . 
Bur apprehending that the Weight of the Evidence 
might be againſt them, as indeed it was, with regard to 
the Place of the Priſoner's Birth, they endeavoured to 


4 * 


* 
br 
7 


ble Employment in that Kingdom, where all his Hopes 
centered. And ſpeaking of the Doctrine of natural Al- 


7 


legiance, they repreſented it as a flaviſh Principle, not 


do derogate from the Principles of the Revolution. 


Here 


In July 1747, and his Trial came on the 10" of De- 


captivate the Jury and Byſtanders, by repreſenting the 
great Hardſhip of a Proſecution of this Kind againſt a a 
Perſon, who, admitting him to be a Native of Great 
Britain, had received his Education from his early In- 
fancy in France; had ſpent his riper Years in a profita- 


likely to prevail in theſe Times; eſpecially as it ſeemed | 


59 


Dyer. 298. 
. 
1. Hale. 68. 
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HRE the Court interpoſed and declared, that the | 
mentioning the Caſe of the Revolution as a Caſe any w, 
ſimilar to that of the Priſoner, ſuppoſing him to have | 


been born in Great Britain, can ſerve no Purpoſe but o 


bring an Odium on that Great and Glorious TranſaQion, | 


It never was doubted that a Subject born, taking a Con. 


miſſion from a foreign Prince and committing High |? 
Treaſon may be puniſhed as a Subject for that Treaſon, 
notwithſtanding his foreign Commiſſion. It was fo ru- 
led in Doctor Storey's Caſe : And that Caſe was never | 
yet denied to be Law. It is not in the Power of aß 
private Subject to ſhake off his Allegiance, and to tran/- | 
fer it to a foreign Prince. Nor is it in the Power of any | 


foreign Prince by naturalizing or employing a Subjed 
of Great Britain, to diſſolve the Bond of Allegiance be- 


| tween that Subject and the Crown. 


HoweveR as the Priſoner's Council had mentioned 


his French Commiſſion as a Circumſtance tending in 
their Opinion to prove his Birth in France, the Court 
permitted it to be read, the Attorney General conſenting, | 
It was dated the firſt of June 1745, and appointed the Þ* 
Priſoner Commiſſary of the Troops of France, which! 


were then intended to embark for Scotland. 


Tu Court, with the Conſent of the Council for te 
Crown, permitted the Cartel between France and Gre | 


Britain for the Exchange or Ranſom of Priſoners like- 


wiſe to be read. And obſerved, that as it relateth barely 
to the Exchange or Ranſom of Priſoners of War, it can 


never extend to the Caſe of the Priſoner at the Bar, ſup- 
poſing him to be a Subject born. Becauſe by the Laws 


of all Nations, Subjects taken in Arms againſt their 


lawful Prince, are not conſidered as Priſoners of War, 
but as Rebels; and are liable to the Puniſhments ordina- 
JJ © IEEE 
Lokp Chief Juſtice Lee in his Direction to the Jury, 
told them that the overt Acts laid in the Indictment 


being fully proved, and not denied by the Priſoner, or 


rather admitted by his Defence, the only Fact they had 
to try was, whether he was a Native of Great Britain; 
if ſo, he muſt be found Guilty. And as to that Point, 
he ſaid the Preſumption in all Cafes of this Kind is 
againſt the Priſoner; and the Proof of his Birth out of 


the King's Dominions, where the Priſoner putteth his 


Defence 
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ad ſent His Warrant to the Keeper of the New 25 


* | p deliver Mr. Macdonald into the Cuſtody of a Me 
. ; a Iledging that as his Priſoner ſtood charged in an Action 
wal | Ipto the Cuſtody of a Meſſenger without incurring the 


up- 


aws 
heir 
Far, 
ina- 


en 1 2 he is not liable to civil Suits. 
h F 


in; 
int, 
| 1s 
of 
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Peſence on that Iſſue, lieth upon him. But whether 
he Evidence that had been given in the preſent Caſe 
which he ſummed up very minutely) did or did not 
I mount fo ſuch Proof, he left to their Conſideration. 

Fur Jury found him guilty, but recommended him 
= Mercy. 
8 ligh Treaſon; But was afterwards pardoned upon the 
= 2onditions mentioned below. 


He received Sentence of Death as in Caſes of 


| Macdonald at the Suit / Ramſay. 


Þ | War LE Mr. Macdonald lay under Sentence of Death, 
I Creditor of his 


Ramſay obtained leave from | 
py Lord Chief Juſtice at his Chambers to charge him 


a 1 z Cuſtody of the Sheriff, in an Action for a conſiderable 
"Sum of Money; and accordingly he was ſo charged. 
I Eaſter Term the 21ſt of Geo. 24. Mr. Attorney 


Peneral acquainted the Court, that his Majeſty had giv- 


Orders; for preparing a Pardon for Mr. Macdonald to 


8 1 aſs the Great Seal, upon Condition of his retiring out 


f His Majeſty's Dominions, and continuing abroad du- 
ing his Life. And that one of the Secretaries of State 
er; but that the Keeper refuſed to obey this Warrant, 
the Suit of Mr, Ramſay, he could not deliver him 


Danger of an Eſcape. Mr. Attorney concluded with a 
otion that the Proceſs Mr. Macdonald ſtood charged 


{ Fith at the Plaintiff's Suit might be diſcharged. 
H was ſapported i in this Motion by Sir 
ind the Solicitor General. 
hut not ſtrongly inſiſted on, that a Perſon under an At- 

Hinder is Civiliter Mortuus ; his Perſon and Eſtate are 


John Strange 5 
It was ſaid by Mr. Attorney, 


Eabſolutely at the Diſpoſal of the Crown; and conſe- 


ſe he cited Truſſel's Caſe. 


To this Point Mr. Henley and Mr. Ford for the Plain- 


uff inſiſted, and ſo the Court agreed, that the later Re- 

Tuon⸗ have been, and the Law hath been long ſettled, 

but by 
the 


pat an attninced Perſon is liable ta civil Suits: 


And to this Pur- I. 1 326 
C Ela. 
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it. It would be in Effect ſaying, that his Majeſty Aal 5 
not grant a Pardon on theſe Conditions, he ſhall Pardon 3 3 


in Salk. 500. 2. L. Raym. 848. Far. 153. And the (it 
of Coppin and Gunner in 2. L* Raym. 1572. 3 
of His Majeſty” s Intentions touching the Pardon. The. 4 
Crown in Caſe of Pardons, ſignifieth its Pleaſure final) 
and irrevocably by the Great Seal, and by that alone, *R 
A Pardon may not paſs at all, or it may be upon other!” q 
Conditions than are ſuggeſted at the Bar, or it may ben 3B 
is too early for the Court to give any Opinion upon the 


on, and Mr. Attorney took nothing by his Motion. + 


not abſolutely at the Diſpoſal of the Crown. It is ſo for 
the Ends of publick Juſtice, and for no other Purpoſe 


| And. 38. Moo. 753. 3. Inſt. 215. 


_ Equitable ; ſince it ſecured to the Defendant the Benefit of hi 3 | 


for Satisfaction to the Effects of the Defendant if ke could e W 


TH E REPORT. 'Y 5 
the Rules of the Court he ought not to be charged, with. 
out leave of the Court, or of a Judge at his Chambers. 

Tur Point reported by Leonard and Croke to ha 3 
been adjudged in Trſſell's Caſe came afterwards und 
Conſideration in Actions broughi by other perſons n B 
* ;hat very Man, and was ruled quite otherwiſe, 1 

THz Point chiefly inſiſted on by the Council on the 
Side of the Motion was, that to charge the Defendan | 
in this Caſe, ſo as to make his Perſon liable, would be 
a Means of defeating the King's Pardon ; becauſe ” 
would be thereby diſabled to comply with the Terms d 


abſolutely or not at all. F 
To this Purpoſe they cited Foxworthy s Caſe ber, 1 


Bur the Court ſaid, we cannot judicially take notice 


r ” VY A... a. th r. 2 


free Pardon. And therefore till the Pardon is paſſed, it} 4Y 


main Queſtion, Accordingly the Court gave no Opin} . 


MR. Macdonald having afterwards made his Credit? 
Mr. Ramſay eaſy with regard to his Debt, the Adi, 
was withdrawn. And he was in December 17 49, del.“ 
vered into the Cuſtody of a Meſſenger by Virtue of 
Warrant for that Purpoſe from the Duke of Newca/t,þ 8 
One of His Majeſty's Principal Secretaries of State. | 

N. B. Tut Perſon of a Man under an AttaindervÞ "8 


A 
— 9 


® Co. Ent. 246 a. b. Cro. Eliz. 516. co. Ent. 248. + 9 


'+ M. B. The Rule in Foxworthy's Caſe * to have ben 3 | 
overhaſty, and the Reaſons on which it is grounded appears. 
me to be inconcluſive ; that in Coppin and Gunner ſeems moe! 
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according to Law, notwithſtanding he may be charged 


in Cuſtody at the Suit of Creditors. But *till Execution 
is done, his Creditors have an Intereſt in his Perſon for 
ſecuring their Debts. And He himſelf as long as he 
liveth, is under the Protection of the Law. To kill 
him without Warrant of Law is Murder; for which 
the Murderer is liable to a Proſecution, at the Suit of 
the Crown, and likewiſe to an Appeal at the Suit of the 
Widow. For though his Heir is barred by the Attainder, 
which corrupteth his Blood, and diſſolveth all Relations 
grounded on Conſanguinity, yet the Relation grounded 
on the matrimonial Contract continueth *till Death. 


AND if a Perſon under an Attainder be beat or maim- 


peal, as their Caſes reſpectively may require. And 


though before a Pardon they are diſabled to ſue in their 
own Names, I make no Doubt that they are intitled to 


ne King may order Execution to be done upon him 


6. 
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7. i. 


Crom. 113. a. 


Bro. Appeal. 


ed, or a Woman in the like Circumſtances raviſhed, 
they may, after a Pardon, maintain an Action or Ap- 


proſecute, according to the Nature of their reſpective 


Caſes in the Name of the King; who will do equal 


Right to all his Subjects. 


N. B. DurinG the Trials of the Rebels at St. Mar- 


XZ garet's Hill, Southwark, under the Commiſſion of 1746, 
gone of the Priſoners challenged peremptorily, and for 


Cauſe, ſo many of the Jurors, that there was not a ſuffi- 


cient Number left on the Pannel to proceed on his Trial: : 


In that Caſe the Court Ore tenus, (for it was, as hath 


| been already obſerved, a Commiſſion of Gaol Delivery 


as well as of Oyer and Terminer) ordered a new Pan- 


nel, and adjourned for ſeveral Days. On the Day of 
"2X Adjournment the Sheriff returned a Pannel of the ſame 


Jurors that had ſerved through the whole Proceeding, 


Mr. Cool on the 


thoſe who had been challenged by the Priſoner, or ſworn _ 
before, included. And a ſufficient Number appearing, 

"zz; er pr 
THe like Caſe happened on the Trial of one of the 
Aſſaſſins in King William's Time. 
pe of May challenged in the like Manner *till the Ju- to 733. 
rors remaining on the Pannel were not ſufficient to make 
a full Jury. Whereupon the Court Ore tenus ordered a 
new Pannel, and adjourned to the 14D. On that Day 
his Council inſiſted that a new Pannel ought not to have 


4 


been 


3. Inſt. 215. 


Trial. 728. 
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been ordered; but that an Habeas Corpora with a 72 
bes ſhould have been awarded, according to the Opinion 
in Stanford. But the Court declared that this being : 
| Proceeding under a Commiſſion of Gaol Delivery as wel 
as Oyer and Terminer, they might, and indeed alway 5 
do in the like Caſe, award a new Pannel if neceſſary 1 5 
Ore tenus, without Writ or Precept. | 3 
I x a mere Commiſſion of Oyer and Terminer no 9 
Pannel is ordered *till the Defendant hath pleaded to I. 
ſue, and Iſſue is actually joined; and then it is done by 
Precept in the Nature of a Venire. And if in ſuch Cafe 
there ſhould be a Want of Jurors, an Habeas Corpori 
with a Tales may, ſaid the Court, poſſibly iſſue; but no 
Tales can be granted upon a Commiion of Gaol Del. 
very. And Mr. Juſtice Powe! upon that Occafion ſaich 
that if the Sheriff had returned all new Men without Re. E 
gard to thoſe who appeared and were ſworn or Fel = i 
on the g*", it had been well enough, A 
Tax Reaſon of the Adjournments in theſe Caſes wa 
that the Priſoners might have Copies of the new Pann 
in due Time, purſuant to the 7th of King lillian; 
otherwiſe new Pannels might have been ordered return- 
able in/anter. 


3 ES 


Tux original Pannel in 17 10 was upon great Del. 5 . 
beration ordered, fitting the Court, Ore tenus, as unde FRY 0 
the Commiſſion df Gaol Delivery ; 'Y though, as I have a. . 
ready obſerved, a Precept in common Form for holding — K 
the Seſſions had iſſued under the Seals of the three Chich . 
and three ſenior Judges. + | 
oY | 

_ The Caſe of WIr IAN N at the Briſtol 2 t 
Gaol Delivery, April 4, 1 749. =_ Y- 


E was Indicted = Petty "reaſon, in the Wilful f 
Murder of Anne the Wife of Dr. William L:gan |S þ 
to whom he was a hired Servant. L o 
Ir appeared on the Trial that on the 13˙ of Apri 90 
1747, the Priſoner knowingly and wilfully put a Quar- q 
tity of white Arſnick into a Pot of ei. which was] 10 
provided for his Maſter and Miſtreſs, who both drank d, ; 
it. It very ſoon appeared that they had taken Poiſon : 
and mae Means being uſed, the Doctor i in ſome Tins E 
wih 


= with great Difficulty, got the better of the Diſorder; 

W but his Lady, who was of þ more weakly Conſtitution, 

was never entirely free from the Effects of the- Poiſon, 1 
| which at length threw her into a lingering waſting Diſor- Mi 
der, of which on the 31. January following ſhe died. [i 
L BxrFoORE the * Recorder directed the Jury, + a Gen- Mr. juſtice 1 
tleman of the Bar defired to be heard as Amicus Curiæ. Foſter. 4 
He ſubmitted to the Court, Whether the Priſoner is not + Mr. Scuda- 
intitled to the Benefit of the Act of General Pardon paſſed more. . 
in the laſt Seſſion; he admitted that the Offences of wil- 
ful Murder, petty Treaſon, and wilful Poiſoning are — 
| excepted ; but ſubmitted, that the General Pardon ex- 20. Geo. a 9 
| tended to all Miſdemednors committed before the 15 of . 
June 1747. That the Crime the Priſoner ſtands charged 
RE vith, viz. the Adminiſtring the Poiſon, was committed 
on the 13th of April before; this Offerce, 'till Death 
enſued, could be conſidered in no other Light than as a 
high Miſdemeanor: It could be conſidered in no other 
Light at the Time the Act took place, and the Pardon 
operated upon it in that Light. And conſequently the 
Homicide, which was but the Conſequence of the Of- 
fence pardoned by the Statute, is Iikewiſe pardoned. 
'To this Purpoſe he cited and relied on 1. Hales pl. 
Cor. 426. If a Man giveth another a Mortal Stroke 
“ and he dieth thereof within a Year and a Day; bur 
1 8 © Meſne between the Stroke and Death, there cometh a 
General Pardon, whereby all Miſdemeanors are par- 
0 * doned ; this doth pardon the Felony conſequentially, 
g becauſe the Act that is the Off-nce is pardoned, though 
= © it be not a Felony till the Party die.“ | 
Io this it was anſwered by the Recorder, that Hale in 
this Paſſage groundeth himſelf fingly on the Authority of 
Cole's Caſe, in Plowden 3 Crompion lays down the Rule Þſgzyg. 401. M0 
2 much in the ſame Manner, and cites the fame Authority Crompt. Juſs =. 
for it: And ſome other Authors have done the ſame. tice of Peace 
But the Caſe as reported by Pl/oawden doth by no means 116, pl. 20, 
warrant the Rule in the Latitude now contended for, — 
Cole's Caſe is certainly good Law, but the Concluſion „ 
drawn from it by theſe Authors is expreſſed in Terme | 1 
> too general, and without a proper Guard; becauſe in 
the Manner it is laid 9 by them it ſeemeth to b 
3 * . that 
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that every Degree of Homicide is within the Pardon 


which intervened betwixt the Stroke and Death; at 
leaſt it leaveth it in ſome Meaſure doubtful whether iti: 


ſo or no. | 
CoLlt's Caſe was no more than this; he was indiQed 


before the Coroner for Manſlaughter, and the IndiQment 9 


charged that he gave the Mortal Stroke on the 12 bf 
February in the 13% Year of the Queen, and that tbe 


Party died of that Stroke on the 18** of June following. 
Upon his Arraignment he pleaded an Act of General Par. 
don, by which all Felonies, Offences, and Miſdemeanors 
(not therein excepted) committed before and until the 
I4Ath Day of February in the 13** Year of the Queen 
were pardoned: with an Averment that neither he nor 
the Offence laid in the Indiftment are within the Excepti- 


ons of the Act. | | 


_ Hap the Indictment been for Murder as in the pre. 3 
ſent Caſe it is, this Avernment had been evident) 


falſe ; and conſequently his Plea could not have been al- 


lowed : For Murder is expreſly excepted, though Man- 
Doubt was, whether the | 
Becauſe *till tle 
Death of the Party no Felony could be ſaid to have been 
committed by him; and the Party dying after the Day | 3 


General Pardon did reach his Caſe. 


on which the AR took place, it was doubted whether 


the AQ could operate ſo as to pardon a Felony which wai | 


not then compleated. 
THe Court took time to conſider ; 


was the Offence and Miſdemeanor againſt the Duten, 


% which is pardoned by the Act; and therefore ever!, 
ce thing enſuing from that Offence is likewiſe pardoned.” | * 
Theſe Words, I own, are pretty general, and if the- 
ſtood alone might beget ſome Doubt: But I think the 
are ſufficiently explained by the Caſe, and amount to no- 
more than this, That the Felony having had its Com 
mencement before the Pardon took place, and being, 
pardoned by the Act (tor Manſlaughter was pardoned) the | * 
Priſoner was intitled to the Benefit of the Pardon, 
though the Felony was not compleated by the Death of 
the Party till after the Act; that the Pardon ſhould 7 


and afterwards a. 
greed that the Defendant was within the General Par.. 
4 Becauſe, faith the Book, the Stroke was the | 
* Occaſion of the Felony; the giving of which Stroke | 


dat: ED 


. R 
* 


| Operate in fi avour of the Priſoner „ In the ſame manne! FE 


5 THE REPORT. 
Ip as it would have done if the Felony had been compleat 
before the Act, and in no other manner. 


dictment was de Morte bominis, ſed non ex Malitid præ- 
"== cogitata, froe per Murdrum. Fs 1 
Bur how will theſe Caſes affect the Priſoner at the 


by Relation to the Time of the Stroke, in order to intitle 


. - him to the Benefit of the Pardon; for the Felony, Bad 
it been compleated before the Act, was pardoned by the 
Ad; but in this Cafe, the Priſoner cannot poſlibly avail 


"2X himſelf of any ſuch Relation, ſince the Crime he ſtands 
charged with is expreſly excepted, _ 5 
BESID Es, could he have pleaded the AQ in caſe it 


in which there were Exceptions of Perſons and Crimes, 


. 1 are within the Exceptions of the Act. This the Priſoner 


gat the Bar could not have done; and conſequently he 


3 could not have been intitled to the Benefit of this Act. 
And though the Act now under conſideration, hath diſ- 


5 Party the Benefit of the Pardon on Evidence upon the 
general Iſſue, yet ſtill if it appeareth to the Court, ei- 
ther that the Party is excepted by name, or that the Of- 
5 3 him the benefit of the Pardon. 


- 7 great Difficulties in pleading Specially : they had failed 


2 other Circumſtances neceſſary to render their Plea avail- 


3 that Purpoſe only, all the Acts of general Pardon ſince 
the Reſtoration, have taken away the neceſſity of ſpecial 
Pleading. But the Law in other reſpects ſtandeth juſt 
zs it did before; the Facts which formerly were to be 


on: true, otherwiſe the Party cannot have the Benefit of the 


" 
1 
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Bar? The Court in Cole's Caſe carried back the Felony 


had been neceſſary for him to have pleaded it? he could 
77 not, For while the ſpecial Pleading of a Statute Pardon, 


== was neceſſary, it was always incumbent on the Party to 
27 aver that neither he, nor th Offence laid in the Indiment 


penſed with this manner of Pleading, and given the 


keence charged on him is excepted, the Court cannot give 
PErSONs intended to be pardoned had been put to 
in Point of Form, or in Point of Time, or in ſome | 


able to them: to caſe them of theſe Difficulties, and for 


| 2 ſpecially pleaded, muſt now appear upon Evidence to be 


65 


' TuHrRE is a like Caſe in Dyer where the Point is left Dy. 99. pl. 
| undetermined, but the Book faith expreſly that the In- 65. 
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Tut Jury found the Priſoner guilty. And he bal M 
Judgment of Death as in Caſes of petty Treaſon, and Y 


was accordingly executed, 


N. B. Sour learned Men ſeem to have been under 


a Difficulty to account for the true grounds of the Stat. 


1. E. 6. c. 12. which enaQteth © That from benceforth 
« wilfu] Poiſoning ſhall be deemed wilful Murder of Ma. 


« lice prepenſed; and that the Offenders ſhall ſuffer a; 


in other Caſes of wilful Murder of Malice prepenſed,” 

LorRp Chief Juſtice Coke is of Opinion that thi * 
Proviſion in the Statute was a needleſs Caution; ſince * 
wilful Poiſoning was undoubtedly Murder of Malice pr.. 
penſe, and as ſuch, faith he, was ouſted by the 23 anl 


25th H. 8. 


 Loxp Chief Juſtice Kelyng upon the Authority 1 
ones, faith that the Statute of 1. E. 6. was bu 
_ declaratory of the Common Law, and an Affirmation i / 
 _Lorp Holt accounteth for this Act another way at“ 

aſſigneth two Reaſons; firſt, killing by Poiſon did c . 
come under Hracton's Definition, Manu hominum per- 
trata; but what doth Bracton mean by Manu hominun, # 
or as he expreſſeth himſelf in a parallel Place, Oc 
ab Homine fafia © His own words will beſt explain i 8 
meaning, © Eteſft Homicidium, ecciſio ab Homine facta, 
“ enim a Bove, Cane, vel alia Re, non dicitur propre} 
And in the Chapter cited by li 


Juſtice 7, 


« Fomicidium;” 
Lordſhip, © Item a manu Hominum, dicitur, ad differer 
„ tiam eorum qui a Beſtiis Occiduntur,“ & vel qu 
mortui ſunt per infortunium.” He plainly meaneti| 


Homicide by the intervention of human means, nothu FT 


more. 


dered of Malice prepenſed. 


believe it never was doubted, whether wilful Poilo 9 
ing, the moſt deliberate, inſidious, and hateful Offence! 
gainſt the Life of Man, and at the fame time the moſt © 
lily perpetrated, was a capital Offence at common Lac 1 


H Is Lordſhip- 880 Reaſon is, that wilful Pola, 
ing did not come under the words of 13. 
Words of the act are, © murdered or ſlain by await, 1 j 9 
4 fault, or malice prepenſed.” It might not in ſtridn- 8 
of Speech come under the Words await, or D 
but certainly, a Man who is wilfully poiſoned, is mil 


cans end Gd 4 nmw_” wo oo coca wn sS a. Mit. . 2 
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Man the antient Authors ſpeak of it as a Species of wilful, 
1 felonious Homicide. Brudor particularly in the Places L. z. e. 4. xc 


cited in part by Lord Holt, ſpeaketh of it in that light; c. 18. S. 5. 
and Fleta ſaith that in bis time Men were drawn and L. 


c. 37. 
7 | way and Women burnt for it. 37 
I take the true Ground of the Statute FR hs 1. E. 6. 


to be this; the 22. H. 8. had made wilful Poiſoning high 22. H. 8. c. 9. 

| ny and had expreſly excluded the Offenders from 

Clergy, and directed that they ſhould be boiled to Death. 
The 1. E. 6. reduced all Treaſons to the antient Standard C. 12, 8.5 2. 


7 Tot the 25. E. 3. This was a virtual Repeal of the 22. 

» H. 8. and fo in the Judgment of the Parliament it be- „ 
„ IJ came neceſſary to make ſome new Proviſion for the Caſe 0 
of wilful Poiſoning, which undoubtedly deſerved a capi- 5s |, 


. tal Puniſhment; accordingly by the 10th Section of the 

M Ad, the Offenders are ouſted of Clergy. And the 13th 

4 2 enacteth, not in Afirmance of the common Law as Re- 

4 Hug ſuppoſeth, but by way of Revival of it, that the 
Offence ſhall from thenceforth be deemed wilful Murder 

1 4 of Malice prepenſed, and that the Offenders ſhall ſuffer 1 

0 3Z and forfeit as in other Caſes of wilful Murder of Malice - I 

„ | een © — 
Tux taking away 9 by expreſs Words, which i is 

jo done by the 19th Section, was in my opinion, though Coke 

„ thinketh otherwiſe, abſolutely neceſſary ; becauſe the 23. and 25, 

(1 Fx Statutes, which ouſted Clergy in the Caſe of wilful Mur- H. 8. 

der, were made while the Offence of wilful Poiſoning _ 

did not fall under the Denomination of Murder, but of 

high Treaſon, in which the Crime of Murder was mer- Dyer. 50. 6. 

ged: And conſequently, thoſe Statutes could not reach R. Ef b. 

el the Offence of wilful Poiſoning; and though perhaps 

the bare Repeal of the Statute which made the Offence 

high Treaſon, might have reduced it to the rank it ſtood. 

in at Common Law, it was however thought moſt adviſa- 

dle todo it by an expreſs Proviſion, which is done by 

the 13th Section. 

Is Parliament of the 7th of Queen Anne plainly 7. An. 6. 21. 

proceeded upon the ſame cautious Principle, in a Caſe Wl 

Y exaQly ſimilar to this; I mean with regard to certain 4 þ: 

= capital Offences, which by the Law of Scotland were i 

2 deemed high Treaſon there. 

= Tue firſt Section enacteth that, r the firſt of Fuly 8 

1709, no Offences ſhall be high Treaſon or Miſpriſion of 1 

1 E 3 bien 5 — 
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high Treaſon within Scotland, but thoſe that are high 


Treaſon or Miſpriſion of high Treaſon in England; and 
the ſeventh Section, reciting that the Offences therein 


enumerated, had been by ſeveral Acts of, Parliament in 
Scotland declared to be high Treaſon, but that after the 
ſaid firſt of July the aforeſaid Acts of Parliament wil! 
bave no Force or Effea, enacteth, that thoſe Offences 
| ſhall after the ſaid firſt Day of Fuly be deemed capita] 
_ Offences; and that the Offenders therein ſhall ſuffer and | 
be tried in the ſame Manner as by the Laws of Scotland | 
is provided in the cafe of other capital Crimes. © B 


The Caſe of WitLiam YORK. 


A T Bury Sammet Aﬀſizes 1748, William York, « 
Boy of ten years of Age, was convicted before 


Lord Chief Juſtice Willes for the murder of a Girl of 
about five years of Age, and received ſentence of Death, # 
But the Chief Juſtice, out of regard to the tender Years = 


of the Priſoner, reſpited Execution, *till he ſhould have 
an opportunity of taking the Opinion of the reſt of the 
Judges, whether it was proper to execute him or not, 


upon the ſpecial Circumſtances of the Caſe ; which hc 


reported to the Judges at Serjeants Inn in Michaelma: 
Term following. 5 
THE Boy and Girl were Pariſh Children, put under 
the Care of a Pariſhioner, at whoſe Houſe they werc 
lodged and maintained; on the Day the Murder hap- 
pened, the Man of the Houſe and his Wife went out to 


their Work early in the Morning, and left the Children 
in Bed together; when they returned from work, the 
Girl was miſſing ; and the Boy being aſked what was be. 
come of her, anſwered, that he had helped her up and 

put on her Cloaths, and that ſhe was gone he knew not |? 
Whither. Upon this, ſtrict ſearch was made in the 
Pitches and Pools of Water near the Houſe, from an a- 
pony that the Child might have fallen into the |? 
Water. During this ſearch, the Man under whoſe care 
the Children were, obſerved that a Heap of Dung near |” 
the Houſe had been newly turned up; and upon remo- 
ving the upper part of the Heap, he found the Body of 
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tue Child about a Foot's depth under the Surface, cut 
and mangled in a moſt barbarous and horrid manner. 


| Uron this Diſcovery, the Boy, who was the only Per- 
ſon capable of committing the Fact, that was left at home 


with the Child, was charged with the Fact, which he 
= ſiffly denied. 


WHen the e s Jury met, the Boy was again 


charged, but perſiſted ſtill to deny the Fact. At length, 


being cloſely interrogated, he fell to crying, and ſaid he 


would tell the whole Truth. He then ſaid that the Child 


had been uſed to foul herſelf in Bed; that ſhe did fo. 
that Morning (which was not true, for the Bed was 
= ſearched and found to be clean) that thereupon he took 
her out of the Bed, and carried her to the Dung Heap; 
and with a large Knife, which he found about the Houle, 
cut her in the manner the Body appeared to be mangled, 
and buried her in the Dung Heap; placing the Dung : 
and Straw that was bloody under the Body, and covering 
it up with what was clean; and having ſo done, he got 


Water and waſhed bimfelf: as clean as he could. 
THE Boy was the next Morning carried before a 


1 neighbouring Juſtice of the Peace, before whom he re- 
2 peated his Confeſſion, with all the Circumſtances he had 
2 related to the Coroner and his Jury. The Juſtice of the 


Peace very prudently deferred proceeding to a Commit- 


ment, till the Boy ſhould have an opportunity of recol- 
lecting himſelf. Accordingly he warned him of the 
danger he was in, if he ſhould be thought guilty of the 
Pad he ſtood charged with, and admoniſhed him not to 
wrong himſelf. And then ordered him into a Room, 
| where none of the Crowd that attended ſhould have ac- 


ceſs to him. 
Wurm the Boy had been ſome "ARA in this Room, 


where Victuals and Drink were provided for him, he was 


brought a ſecond Time before the Juſtice, and then he 


repeated his former Confeſſion ; pon which he was 
committed to Gaol. 
DO the Trial, Evidence was s given of the Decla arations 
2 before mentioned to have been made befor: the Coroner 
and his Jury, and before the Juſtice of the Peace; and of 
many Declarations to the ſame Purpoſe which the Boy 
made to other People after he came to Gaol, and even 
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down to the Day of his Trial. For he conſtantly told 
the ſame Story in ſubſtance, commonly adding that the 


Devil put him upon committing the Fact. Upon this 


Evidence, with ſome other Circumſtances tending to 

corroborate the Confeſſions, he was convicted. 

Upon this Report of the Chief Juſtice, the Judges 

having taken time to conſider of it, unanimouſly agreed, 
iſt, THAT the Declarations ſtated in the Report were 


Evidence proper to be left to the Jury, 
2dly, Tur ſuppoſing the Boy to have been guilty. |: 
of this Fact, there are ſo many Circumſtances ſtated in 
the Report, which are undoubtedly tokens of what my 
Lord Chief Juſtice Hale ſomewhere calleth a Miſchie- 


vous Diſcretion, that he is certainly a proper Subject for 
capital Puniſhment, and ought to ſuffer ; for it would be 


of very dangerous Conſequence to have it thought, that 


Children may commit ſuch atrocious Crimes with Impu- 
'Trrre are many Crimes of the moſt heinous Na- 
ture, ſuch as in the preſent Caſe the murder of young 


Children, poiſoning Parents or Maſters, burning Houſes, 
Ke. which Children are very capable of committing ; 
and which they may in ſome Circumſtances be under 


ſtrong Temptations to commit; and therefore, though 
the taking away the Life of a Boy of ten Vears old may 
ſavour of Cruelty, yet as the aden of this Boy's 


puniſhment may be a means of deterring other Children 


from the like Offences; and as the ſparing this Boy, 
merely on Account of his Age, will probably have a quite 


contrary Tendency, in Juſtice to the Publick, the Law Þ 
ought to take it's Courſe; unleſs there remaineth any Þ 
Doubt touching his Guilt, 1 


Ix this general Principle all the Judges concurred. 


But two or three of them, out of great Tenderneſs and 


Caution adviſed the Chief Juſtice to ſend another Reprieve 


for the Priſoner: ſuggeſting that it might poſſibly appear 


on further inquiry, that the Boy had taken this Matter 
upon himſelf at the Inſtigation of ſome Perſon or other, 
who hoped by this Artifice to ſcreen the real Offender 


from Juſtice. | 


ACcorRDINGLY the Chief Juſtice did grant one or 


two more Reprieves; and deſired the Juſtice of the Peace 
who took the Boy's Examination, and alſo ſome * 
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derſons in whoſe Prudence he could confide, to make 


Ide ſtricteſt Enquiry they could into the Affair, and re- 
9 Port to him; at length he, receiving no further light, 


1 Fee to "fend no more Reprieves, and to leave the 


A Priſoner to the Juſtice of the Law at the Expiration of 


| I From one of the Secretaries of State. And at the Sum- 


. er Aſſizes 1757 he had the Benefit of His Majeſty” 0 


J ran, upon Condition of his entering immediately 1 into 
We Sea . 


The Caſe of Annanan Want 


7. ＋ the Seffions at the Ola | Bailyi in | May 1749, John 


1 Avery and Abrabam Evans were indicted, Avery 


For privately ſtealing from the Perſon of Sir Giles Payne, 
pne Silk Handkerchief, Value 124; and Evans for felo» 


. Winn, receiving the ſame, knowing it to be ſtolen. 


EZ Avery was found guilty to the Value of 104, and was 


Serjeants Inn to conſider of this doubt; ; and they agreed, 


| on this Verdict on the 4. Geo. 1. 


For though that AQ is expreſs, that Per ſons convicted 
| 1 buying or receiving flolen Goods, knowing them to be No- 
en, ſhall be tranſported for fourteen Years, yet till, it 
muſt mean Perſons legally convicted; Perſons convicted 
2s Acceſſaries after the Fact under the Statutes of $4: 


VV. and M. and 5. A. But this Man ought to have been 
| acquitted, the principal Felon being convicted of Petty 
| Larceny only; and indeed the Indictment againſt Avery 


being for Petty Larceny, Evans ought not to have been 
* upon his Trial, For the AQs which make 1 


MN he laſt ; but before the Expiration of that Reprieve, 
3 xecution was reſpited ?till further Order, by Warrant 


prdered to be tranſported for ſeven Years. Evans was 
Yikewiſe convicted of receiving the Goods knowing them 
to be ſtolen ; but Judgment was reſpited as to him, upon 
a doubt whether ſentence of Tranſportation for n ; 
| 1 ears can be given againſt him upon the Statute of 
Ces. 1. in regard the principal Felon is found guilty of 
Petty Larceny only. 
2? In Michaelmas Vacation following the Judges met at 


L* Voce, that no Judgment can be given againſt Evans 
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diſtinguiſheth this from moſt of the Caſes of the like Kind] 


on: Not to preſume too far upon the Health of the Gat) | 
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of ſtolen Goods knowingly, acceſſaries to the Felony, 


mult be underſtood to make them Acceſſaries in ſuch 8 


Caſes only where by Law an Acceſſary may be; and 


there can be no Acceſſary to Petty Larceny. - az 
| Accordingly, at the next Seſſions, Evans wa | 


diſcharged, 


Ar the Old Bayly Seſſions in April 1750, one Mr, | 9 
_ Clarke was brought to his Trial, and it being a Cafe of | 
great expectation, the Court and all the Paſſages to it | ꝙ; 


were extreamly crowded ; the Weather too was hotter | 


than is uſual at that Time of the Lear. | | 
Many People who were in Court at this time, were | 
ſenſibly affected with a very noiſome Smell; and it ap. 


peared ſoon afterwards, upon an Inquiry ordered by tie 


Court of Aldermen, that the whole Priſon of Netwgar, | 


and all the Paſſages leading thence into the Court, we! 


in a very filthy Condition, and had long been ſo. 


Wuuar made theſe Circumſtances to be at all attend.“ 
ed to was, that within a Week or ten Days at moſt after 


the Seſſion, many People who were preſent at rp 


Clarke's Trial, were ſeized with a Fever of the malizs- | 
nant Kind; and few who were ſeized, recovered. þÞ 
THE Symptoms were much alike in all the Patients; 
and in leſs than ſix Weeks time the Diſtemper entire 


ceaſed. 5 „ . 8 
Ir was remarked by ſome, and I mention it becauſ ] 


the ſame *Remark hath been formerly made on a like 
Occaſion, that Women were very little affected; I dd 

not hear of more than one Woman who took the Fever 
in Court, though doubtleſs many Women were there. 
Ix ought to be remembered that at the time this Di. 


aſter happened, there was no ſickneſs in the Gaol mor 
than is common in ſuch Places; this Circumſtance, which 


which we have heard of, ſuggeſteth a very proper Cautr Þ 


barely becauſe the Gaol: Fever is not among the Priſoners. 


* Camb, Elis. ſub. An. 1577. Gilpin's Life p. 140. 
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THE REPORT. 
For without doubt, if the Points of Cleanlineſs and 


Wwhich the Priſoners bring with them in their Cloaths, 
bt ec. eſpecially where too many are brought into a crowd- 


are accuſtomed to breathe better Air; though the 
ivy who are in ſome meaſure habituated to the 
3 umes of a Priſon, may not always be ſenſible of any 
1 great Inconvenience from them. 

Tux Perſons of chief Note who were in Court at 


ant Lord Mayor for that Year, Sir Thomas Abney one of 
be Juſtices of the Common Pleas, Charles Clarke, Eſ- 


Squire one of the Barons of the Exchequer, and Sir Daniel 


3 Lambert, one of the Aldermen of London. Of leſs note, a 


J entleman of the Bar, two or three Students, one of 
Whe Underſheriffs, an Officer of Lord Chief Juſtice Lee, 
who attended his Lordſhip i in Court at that time, ſeveral. 


Pr the Jury on the Middleſex Side, and about forty other 


Werfons =p Buſineſs or Curioſity had brought thither, 


fo Mn. juſice Abney, of whom I can ſpeak from aug 
and intimate Acquaintance with him, was a very worthy 


Man, learned in his Profeſſion, and of great Integrity. 

2 Hrs Zeal for the Intereſt of his Country, which he 
well underſtood, begat in him a ſtrong and early Attach- 
ment to his Majeſty and his royal Houſe; which was, if 


| 33 wen eo ik Expreſſion, his ruling Cajon to the 
Day of his Death, 


He was, through an openneſs of Temper, or the 


four of Virtue habitual to him, incapable of recom- 
J pnending himſelf by that kind of low aſſiduous Craft, by 

which we have known ſome unworthy Men make their 
Gay to the Favour of the Great. 


2} However, his Merit was not overlooked. "Ho was 


firſt appointed Attorney General of the Dutchy and one 
of his Majeſty's learned Council; then Steward of the 


palace Court; afterwards a Baron of the Exchequer ; 


| and laſt of all, one of the Juſtices of the Court of Com- 
mon Pleas. 


Ix his judicial Capacity he conſtantly paid a religious 


HS regard to the merits ol the Queſtion, | in the light the Caſe. 
© 2 P ba 


3 re Air have been greatly negleCted, the putrid Euvia 


Wed Court together, may have fatal Effects on People e 


Fus time and died of the Fever were, Sir Samuel Pen- 
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T HE REPORT. 
&ppeared to him: and his Judgment very ſeldom miſled 
him. 


In ſhort, when he died, the World loſt a very valu. 
able Man, his Majeſty an excellent Subject, and the Pub. 


lick a faithful able Servant. 
Nec Me memini ſſe pigebit. 


The Caſe of ELIZABETH MEA DOw. 


of 40s. and upwards. 3 | 
WHILE the Proſecutor was giving his Evidence, it 


was obſerved that the Priſoner was extreamly diſcompo-- 
| fed, frequently fainting and ſcreaming out as in great | 3 
Pain; and ſome of the Jury doubting whether ſhe had 
not the Pains of Labour on her, the Court defired vo 
Matron- like Women to go to the Bar to her: and the | 
deſiring ſhe might be removed into a private Room, it 
was immediately ordered, and the Women went with þ 
her. One of them ſoon afterwards returned, and being | = 
ſworn, declared, that according to the beſt of her Judg / 
ment, and ſhe had born twelve Children herſelf, the Pil. / 
ſoner had the Pains of Labour upon her, though much! 
before her Time. The Court thereupon ordered het? 
back to Newgate, and that proper Care ſhould be taken? 


of her there; and diſcharged the Jury of her. 


Joux NuTBRoOwN's Caſe. 


A T the ſame Seſſions Jobn Nutbrown and Miles Nut 4 
brown were indicted for Burglary in the dwelling 7 
Houſe of one Mr. Fakney at Hackney, and ſtealing diver ] 


T Newgate Seſſions in January 1750, preſent Lord | 8 
Chief Baron Parker, Mr. Juſtice Foffer, and M1. 
nter Birch, Elizabeth Meadow was brought upon hee 
Trial for ſtealing out of a dwelling Houſe to the Valu: 
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Goods. It appeared by Mr. Fakney's Evidence that he heli F 4 


End 


| this Houſe for a Term of Years which is not yet expire, 
and made uſe of it as a Country Houſe in the Summer, ho 
chief Reſidence being in London. That about the latte 
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ad of the laſt Summer, he removed with his whole 

Family to his Houſe in the City, and brought away a 
conſiderable Part of his Goods: That in November laſt 

his Houſe was broke open and in part rifled ; upon 

which he removed the Remainder of his Houſehold Fur- 
niture, except a Clock, and a few old Bedſteads, and 

XZ ſome Lumber of very little Value; leaving no Bed or 

Kitchen Furniture, or any thing elſe for the Accommo- 

dation of a Family. Mr. Fakney being aſked whether at 

= the Time he ſo disfurniſhed his Houſe he had any In- 

ET tention of returning to reſide there, declared that he had 

not come to any ſettled reſolution whether to return or 

not; but was rather inclined totally to quit the Houſe, i 

= and to let it for the Remainder of his Term. wy | i 
Tux Fact the Priſoners were charged with was ſuf= 

2X ficiently proved; and was committed about Midnight 
the firſt of January laſt, „„ 
Tux Court was of Opinion, that the Proſecutor hav- 
ing left his Houſe, and disfurniſhed it in the manner be- 

fore mentioned, without any ſettled Reſolution of re- 

turning, but rather inclining to the contrary, it could 

not, under theſe Circumſtances, be deemed his dwelling 

| 2 Houſe at the Time the Fact was committed. And ac- | 

7 cordingly directed the Jury to acquit the Priſoners of the | 

Burglary, which they did; but found them guilty of 

2 Felony in ftealing the Clock and ſome other ſmall mat- | 

ters. And they were ordered for tranſportation. _ | 

VM. B. WarERE the Owner quitteth the Houſe, Ani- | 

mo Revertendi, it may ſtill be conſidered as his Manſion | 

2 Houſe, though no Perſon be left in it; many Citizens, | | 


And ſome Lawyers, do ſo from a Principle of good Huſ- 
bandry in the Summer or for a long Vacation. See Pop. 
42. 5 2. 4. Co. 40. and MSS. Denton and Cbapple. A 
Caſe upon a Burglary in the Houſe of Mr, Nichols, Eaf- 
ter Seffions 10. V. 3. But there muſt be an Intention of . 
returning, otherwiſe it will not be Burglary. 1 


Joun How Anb's Cm. = 


5 AZ the Old Bayly, July 3. 1751, prefent Lord Chief 

£5 Baron Parker, Mr. Juſtice Fofter, and Mr. Juſtice 5 
©] Birch, John Howard was indicted on the Statute for pri- go 11. W. 3. 
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where Merchants did uſually lodge Goods intended fo 7 | 
Exportation, till they could have an Opportunity « Pit 


to be put on board a Veſſel bound for 3 And - 


quitted of ſtealing privately in the Warehouſe. 


as are uſually expoſed to Sale in ſuch Places. 


vately ſtealing Goods the Property of Meſſ. Fludyer an, 8 ä 
Co. in the Warebouſe of Fobn Day. There was anothe 


Count in the Indictment, charging that the Priſons; | 
ſtole the Goods of John Day in his Warehouſe. . 


Tu Caſe upon Evidence appeared to be, that Jah = 
Day kept a Common Warehouſe by the Water ie, 


putting them on board. The Goods in the Indictmen 
were ſent by Fludyer and Co. to this Warehouſe in orde | 


were ſtolen by the Prifoner in this Warehouſe. - 
Tux Court was of Opinion that this is not a Cat, 
within the Statute. For by the Word Marebouſes in the | i 
Statute is meant, not mere Repoſitories for Goods, bit} 
ſuch Places where Merchants and other Traders ke | 
their Goods for Sale in the nature of Shops, and whith« | 
Cuſtomers go to view them. And though the Goods u., 
this Caſe might with Propriety enough be laid to be th} 7. 
Goods of Fobn Day, as they are in the ſecond Count, Þ 8 
ſince he had the Charge and Poſſeſſion of them which! 


— 
2 


made him anſwerable to his Principals for them; yet lil 8 | 


the ſame Objection recurreth, his Warehouſe was not: | 
Place for Sale, but meerly ſafe Cuſtody. _ 
 AccoRDINGLY the Larceny being fully proved, the? 
Priſoner was by the Direction of the Court found gui) re 
of Larceny, to the Value laid in the Indictment, and au 


N. B. Ir hath been generally held, and I think ver g 


rightly, that the meaning of this Act with regard eu, 
Shoplifting is, that the Goods &c. muſt be ſuch as ab- 
_ uſually expoſed to Sale in the Shop, not any other val? 
able Thing which may happen to be put there. And 
think the ſame equitable C6.ſtrution ſhould take place 


with regard to Warehouſes. The Goods ſhould be ſuctÞ 4 


And though Coachhouſes and Stables, which are like 
wiſe named in the Act, are not Places for Sale; yet ſtillu * 
the Conſtruction of ſo Penal a Law, I think it will not be one 
amiſs to carry the ſame Equity as far as may be with regur ar 
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chem. The Goods ſhould be ſuch as are uſually 

aged in thoſe Places. 3 

Bor it hath been very rightly held, that Money is not } 
Pithin the Act with regard to any of the Places menti- 1 
ned in it, the Words being Goods, Wares and Merchan- 
res. For although the Word Goods may in a large 
enſe take in Money and often dath, yet being connected 1 
Sith Wares and Merchandizes, the ſafer Conſtruction of 
penal a Statute will be, to confine it to Goods ejusdem 
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eneris, Goods expoſed to Sale.“ | | 

Ap if it ſhall appear on the Evidence, as it often 4 
Poth, that thoſe Places were broke open at the Time of 5 
Ihe Larceny, the Caſe will not, in my Opinion, come _ 
Pithin the Act. For the Words are, if any Perſon ſhall 
rivately ſteal, which ſeemeth to exclude all Caſes, where bi 
Iny degree of Force is uſed to come at the Goods. fl 


be Coſe of ALEXANDER Lord PirsLIGo, in the 
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DV an Act paſſed in the 19 of Geo. 2. reciting, that 9. Goo. 2. Þ 
Alexander Lord Pitfliga and other Perſons therein c. 26. | 
pamed, had been in actual Rebellion, and were fled 
from Juſtice, it is enacted that the ſaid Alexander Lord 
Pitſtigo &c. &c. ſhall ſtand attainted of high Treaſon, 
unleſs they ſurrender themſelves to Juſtice on or before 
the 12 Day of July 1746. 1 8 
23 Loxp Piiſtige did not ſurrender in Obedience to the 
Act. And thereupon his Lands in Scotland were ſur- 
pveyed and ſeized for the uſe of. his Majeſty by Order of 
the Court of Exchequer in Scotland, purſuant to the AR 
pf the 20 of Geo. 2. upon a Preſumption that he 
Stood Attainted by the Act of the 195. His Lordſhip 
in due time, purſuant to the laſt mentioned AQ, put in 
his Claim to the Lands in the Court of Seſſion, by the 
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20. Geo. 2. 
c. 41. | 


ln like manner ruled upon the fame Principle, at Maid- 
one, Lent Aſſizes 1752, in the Caſe of George Grimes, indicted 
on the Statute.24. Geo. 2. c. 45. for ſtealing a conſiderable Sum 
of Money out of a Ship in Port. Though great Part of it 
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Name of Alexander Lord Forbes of Pitſligo ; ſetting forth 
that his Anceſtor was, by Letters Patent bearing Dat, 
the 24 of June 1633, enobled, and created a Baron of | 
Scotland by the Name Stile and Title of Lord Forbes f Ft 
Pit/ligo, which Title is now deſcended on him. And in. 
ſiſted that he is not named in the AQ of Attainder ; ad! 
conſequently doth not ſtand attainted; nor are his Land! 
ſubje& to forfeiture. _ | „ - 

To this Claim the King's Advocate put in an A. 
ſwer, by which he admitted the Patent of Creation » Þ* 
ſtated in the Claim; but inſiſted, that the Claimant i * 

the Perſon meant and ſufficiently deſcribed by the A& 
In proof whereof he alledged, that his Lordſhip and mW? 
Anceſtors have been moſt commonly named and deſcrib. | * 
ed by the Title of Lord Piiſſigo: Particularly in Acts a? 
Parliament, Rolls, and Minutes of Parliament, judicil 
Proceedings and Family Settlements, All which wa * 
made out in Proof, or admitted by his Lordſhip*s Cour * 

Tae Cauſe coming on to be heard in the Court d 

Seſſion, their Lordſhips pronounced their Interlocuto 

dy which they find, That the ſaid Alexander Lord Forin 
of Pitſligo is not attainted by the Act of the 19th of Go in 
2. and therefore ſuſtain his Claim, and decree Poſſeſſi #4; 
to be delivered to him. „ mt 

FRoM this Interlocutor his Majeſty's Advocate in be. - 
half of his Majeſty appealed; and the Cauſe came u w. 
hearing in January 17500 — . mi 
Tux Lords fat ſeveral Days upon it: The Fav 
| ſlated in the Caſe on either ſide were made out in Proc, 
or admitted at the Bar: and a great deal was ſaid by tb 
Council on both ſides on the Doctrine of Miſnomer, im: 
proper Addition, and the want of Addition in judicu Wt 

Proceedings; and how far defects of that Kind may u 

may not be aided. But the true Point was thought u Xi 
lie in a much narrower Compaſs, viz. whether the Re 
ſpondent is the Perſon named in the AQ of the 190 «i 

| Geo. 2. and whether he be ſufficiently deſcribed by th 

Name and Title of Alexander Lord Pitrfligo, Z 
Mr. Hume Ir was inſiſted on by his Lordſhip's Council, tht 

and Mr. For- though the Legiſlature in deſcribing Perfons or Things "i 
Fetter. not bound by the ſtrict Rules cf Law, by which all jud- 

55 cial Proceedings are governed; yet in an Ad ſo pony F 
Na 
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W that which is the Subje& of the preſent Queſtion, the 
= Perſons who are the Objects of it ought to be deſcribed 


by their proper Names; fo that one Man may not ſuffer 


1 for the Act or Default of another. Le 5 
= Ir is admitted, that the Anceſtor of this Lord was 
enobled by the Name, Stile and Title of Lord Forbes of 


f | Pitfligo, and that this Title is deſcended on him. This 


Title therefore is his proper legal Name and no other; 
for Titles of Dignity have been always held to be Parcel 
= of the Name. Fs 5 3 5 
A Miſtake in the Chriſtian Name in an AQ of the 
Inke Kind hath been adjudged in the Houſe to be fatal: 
though every Body knew who was intended by the AQ, 
and every part of the Deſcription exactly ſuited that 
= Perſon, and no Body elſe. % ney Fg . 
x was a Caſe on the Act of the firſt of Geo. if. 
which enacted, that if Major General Thomas Gor- 


ſhould not ſurrender by a certain Day they ſhould ſtand 
ſattainted. The Name of the Major General, who in- 


Acc was Alexander, and not T bomas. And the ſingle Point 
in Judgment in the Cafe was, whether Major General 


Alexander Gordon Laird of Achintoule was attainted by 


the AQ. 


miſſioners for forfeited Eſtates, the opinion of all the 
Judges was taken upon this Queſtion.® 5 
Z WHETHER, if Major General Alexander Gordon 
Laird of Achintoule had been brought to the King's Bench 


King's Bench delivered their Opinion, that the ſaid 


Farliament on which the Judgment is founded. And 
Z hereupon the decree of the Court of Seſſions was affirmed. 
The Queſtion and Anſwer of the Judges are here copied 
rom the Journal. Mr. Peer Williams's Report of the Judges 
HAnſwer is not correct. He is miſtaken too in ſaying that it was 
n Appeal from a Judgment of the Commiſſioners for forfeited 
Eſtates. It was an Appeal from a Decree of the Court of 
ellion grounded on the * 5. Ceo. 1. C. 22. 8. 7. 8. 


don Laird of Achintoule and other Perſons therein named, 


deed was Laird of Achintoule, and was intended by the 


Tux Court of Seſſion in Scotland adjudged that he 
vas not; and upon an Appeal to this Houſe by the Com- 


| Bar and Execution prayed againſt him, the Court would 
have awarded Execution? and the Judges having con- 
ferred together, the Lord Chief Juſtice of the Court of 


Court could not award Execution againſt Alexander; be- 
Exauſe in awarding Execution they muſt purſue the Act of 
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Tux like Judgment was ſoon afterwards given by tbe 
Houſe in the Caſe of Patrick Farquarſon, who was in. 
tended to be attainted by the ſame AQ, but was therein 2 


by miſtake called Alexander Farquarſon. 


21. Ed. 4. fo. 


72. a. 


have verified by his Patent of Creation; and in that cat 


ſame Plea. 


tion than a Charter of Pardon; or that the ſame Deſt! 3 


Mr. Attor- 
ney. 


| Mr . Solici- 
tor. Sh 


by one of the Judges in his Argument on another Caſe. A 
ment, or was not rather a Caſe put by the Judge by way of, 4 


Cotton's Re- 


cords 670. 
671. No 20. 
and 690. Ne 
7. 


_ cil for the Reſpondent. 


Parliament by the name of Thomas Ormond, Knight, © 


that the Act as to him was void. 
it cannot be intended that he was the Perſon attainted, 


ed for his ſurrender, he could not have pleaded any thing 1 


/ligo, and afterwards indicted by the Name of Lord Fo. b | 
bes of Pitſligo, that Pardon would not have avail 3 


ſave him. | 


A Miſtake in an Act of Attainder with regard toz ® 
name of Dignity, which is the preſent Caſe, hath been 
likewiſe held to be fatal. It was in the Caſe of Th 7 
Ormond, who being no Knight, was attainted by At of 


And it was held he loſt nothing I the Attainder, ani 
or, ſaith the book, 1 


ſince the Word Knight is part of the Name: and 705 
mas Ormond could well ſay that there is no ſuch Pero 
as Thomas Ormond, Knight, in Rerum Natura.* =_ 

Hap the Reſpondent been taken after the time lim: 


in bar of Execution beſides a Miſnomer, which he cod e 


Execution could not have been awarded againſt him, 


conſequently he ought now to have the Benefit of the AF 


Or had he been pardoned by the Name of Lord Pi. 3 


him. And it would ſound extreamly harſh to ſay, ti“ 
an AQ of Attainder ſhall receive a more liberal Conſtru; 7 


nation of the Perſon ſhall in one Caſe be ſufficient to 
ſtroy him, which in another would not be ſufficient ft 


Tux Council for the Crown inſiſted that the wholei NY 
reducible to two Queſtions : whether the Reſpondent '' FF 


2— * 


the Perſon intended to be attainted? and if ſo, whetit! 11 
he is deſcribed with ſufficient Certainty ? v 


* It was obſerved by the Solicitor General, that there is 
original Report of this Caſe extant : it is cited in the Year Be 


there is room to doubt whether it did ever really come in Jud} ; 


luſtration. For Thomas Ormond, Knight, was attainted by 1% 
of Parliament in the 1. of Edw. 4th, and in the 12. Edu. 
the Attainder was reverſed by Parliament, fo that probably t 
Caſe never came in Judgment elſewhere. However, as 0 
other Judges admitted the Caſe to be good Law, the Book 7 


an authority to the Purpoſe for which it was cited by the Co 
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3 Tux Legiſlature is not confined to any preciſe forms 
2 of Expreſſion, if their meaning appeareth with ſufficient 


ſtruction in all Caſes whatſoever. - 
U W1rH regard to Acts of Attainder, and Acts of the 
| like Kind with that which is the Subject of the preſent 
Þ Debate, much greater Latitude hath in all Ages been 
taken in deſcribing the Perſons intended, than is com- 


dee. ſhould prevail, thoſe Attainders, and all Pur- 
= chaſes made under them, would be ſhaken at once. 

= In the Act for the Attainder of Queen Katharine Ho- 
ward and her Accomplices, the Lady Rochford, who was 
4 the Widow of the Viſcount Rochford, who had been for- 
; jth attainted and ſuffered for high Treaſon, is fre- 
quently named, ſometimes by the Stile of the Lady 


| Ceram; ; that, and that alone 1s the true Rule of Con- 


| Y prin of in the preſent Caſe; and yet thoſe Acts have 
5 had their full effect on the Perſons and Eſtates of thoſe 
uvho have been the Objects of them. But if the preſent 


. 8. * 
21. 


Jane Rechford, at other times by the Title of Fane Lady 
Koch ford, and is attainted. Neither of theſe Titles was in 
i q ſtrictneſs due to her; and yet by both, different as and 


3 4 gare, ſhe is deſcribed in the Act. 


Katharine Howard his Wife, are attainted of Miſpriſion 


; grove A208: 

4 In the Act of Oblivion, Sir n Waller, Sir Mi- 
ſehael Liveſy, Sir James Harrington, Sir Henry Mildmay, 

| 3 ir Arthur Haſlerig, and Sir Henry Vane, among others, 

: 2 excepted, without any ſort of Notice whether they 


i |: ere Knights or Baronets, or of what Order of Knight- 


Hhhood they were. 

C Br an At of the ſame Seſſion, Sir Michael Liveſy, 
: by the ſame general uncertain Deſignation, is, among 
: 2 Fler. attainted of high Treaſon; and his Eſtate and 


Main Deſcription of their Perſons, are veſted in the King 

ithout Office. 

| # BranAGQ in the next Seflion, the real and chag} 

| 2 Eſtates of Sir John Danvers, Sir John Bouchier, Sir Henry 
1 idmay, of vos Harrington, and Sir Arthur Haſlerig, 

F 2 among 


3 In the ſame Act, the Lord Vi "9 Haan hs was 
. 1 one of the Sons of the Duke of Norfolk, and 'the Lady 


5 of Treaſon, by no other Deſcription than Lord William's 


12. Car. 2. c. 
11. 8. 34.39. 
40. 42. 


c. 30. 


Itbe Eſtate of Sir Hardreſs Waller, by the fame uncer- 


13. Car. 2. c. 
15. S. 2. 
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among others, by the ſame general uncertain Deſignation | | 
of their Perſons, are veſted in the Crown without Office. 
8.4-5- Axp by the ſame Act Sir Henry Mildmay and Sit 


| ome Harrington, among others, by the ſame uncertain | 
| Deſcription are degraded, and ordered to be drawn upon | 
1 Sledges through the Streets of London to Tyburn with | © 
ropes about their Necks, and afterwards to be impriſoned | 
LW. 3. c % i 1 TY b 
_ Bx an AQ paſſed ſoon after the Aſſaſſination Plot, . 
John ſon alias Harriſon, Durant aliàs Durance, — © 
Byerly  Plowden and Hungate, (Blanks being | 
left for their Chriſtian Names) are among others requit. 
ed, as in the preſent Caſe, to ſurrender by a Day therein | © | 
named, and in default thereof are attainted of high Tres. | 
ſon. oa — 
1. Geo.r.c By an AQ in the Time of Geo. 1ſt. made upon | 
42. the like Occaſion with the preſent Act, Sir Dai 
5 Trepland, Sir Hugh Paterſon, Sir Donald Macdonald, St} | * 
Fobn Preſton, and Sir John Mackenzie, without Notice | : 
whether Knights or Baronets or of what Order o I 
Knighthood, are among others, required as in the pre.“ 7 
i" ſent Caſe, to ſurrender by a Day therein named, and nf} f 
1 Default thereof are attainted of high Treaſon. 
| | By theſe Inſtances it appeareth to a Demonſtration | 
[ that the Legiſlature never thought itſelf confined to te | © 
[ | ſtrict rules of Law in deſcribing Perſons whom it made! ſ 
1 the Objects of Puniſhment. It was ſufficient that te“ © 
4 Terms made uſe of were deſcriptive of the Perſons in- Þ P 
1 tended to be puniſhed : it never was doubted whether the | © F 
 Regicides who are attainted or otherwiſe ſubjected u d 
Pains and Penalties by the Acts juſt now cited, were pro-] 2 
perly deſcribed ; or whether their Eſtates veſted in the“ 5 
Crown, though the very ſame Objection might hae! 
| been made in their Caſes as in the preſent, That their ful | 
\8 Title of Dignity was not ſet forth, tis plain they were Þ © 
4 Men of ſome Dignity, Knights or Baronets; and it muſt Þ 
| be admitted that all Titles of Dignity, the loweſt as wel t 
as the higheſt, are parcel of the Name, and that in all Þ 10 


judicial Proceedings the Omiſſion of even the lowelt | 5 
Dignity would be fatal. The ſame may be ſaid with re-! 
gard to thoſe who were attainted by the AR of the fit L 


AND 


of Geo. Iſt. | 


. 
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them. 
Tusk were all in ſtrictneſs of Law incomplete De- 
= ſcriptions of the Perſons, yet they were never yet ſaid to 
be inſufficient in the Caſe of a parliamentary Attainder. 
And what is there in the preſent Caſe that diſtinguiſneth 
tit from thoſe ? let it be admitted for Argument's Sake 
that Lord Pfſlige is imperfectly deſcribed, that his full 
Title of Creation is not ſet forth in the Act: but let it 
be admitted too that he is deſcribed by his Chriſtian 

Name, by his Dignity (Lord) and by his Barony ; by 
the Title by which he is moſt commonly known, by 
which his Anceſtors were frequently named in Acts of 
Parliament, in the Rolls of Parliament, in their family 
+ Settlements, and in judicial Proceedings: and which he 
hath uſed in Deeds executed by himſelf, and in his own 
Letters, ſome of which have been read; let this be ad- 
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. Anp with regard to thoſe concerned in the Aſſaſſina- 
tion Plot, they are deſcribed meerly by their Surnames ; 


and yet that Deſcription was thought ſufficient to reach 


mitted, we have it all in proof, and then let any Man 


find out the leaſt diſtinction in favour of his Lordſhip be- 


tween thoſe Caſes and the preſent, if he can. 
THREE Caſes have been cited by the Council on the 
other ſide, thoſe of Alexander Gordon, Patrick Farquar- 


ſon, and Thomas Ormond, and one Anſwer will go to all 
of them. They do not reach the preſent Caſe. The 


preſent Queſtion is upon an incompleat Deſcription of the 


Perſon, but a Deſcription not repugnant to Truth ; thoſe 
deſcriptions were abſolutely falſe; they could not with 
any ſhadow of truth be applied to the Perſons ſuppoſed 
to be intended; this diſtinction between incompleat and 
falſe Deſcriptions is implied in the Anſwer of the Judges 


in Gordon's Caſe, © In awarding Execution we mult pur- 


“ ſue the Act of Parliament on which the Judgment is 


6“ founded ;?* in other Words, we cannot go contrary to 


the Act, we cannot award Execution againſt Alexander, 


on a Judgment againſt Thomas; for the Law will not 
intend that Alexander and Thomas are the ſame Perſon, 


and we muſt judicially take notice of legal Intendments. 


So in the Caſe of Thomas Ormond, by Intendment of 
Law Thomas Ormond Knight, and Thomas Ormond Veo- 


S man, are two different Perſons; for Knight being a Tits 


F 3 
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of Dignity is parcel of the Name; they are in legal Ef. 


timation as different Perſons as Men bearing two different 
Chriſtian Names. 


IT hath been ſaid that Lord Pitſligo, was he to be 


taken, might plead his Miſnomer in bar of Execution, 
That is abſolutely denied. He could not plead a Miſno- 


mer: he could plead no other Plea than what all People 


in the like Circumſtances muſt plead, which is, Vat he 
1s not the Perſon named in the Af. That is the only I- 
ſue upon which he could put his Caſe: on that Iſſue 
which is a meer matter of Fact, he muſt ſtand or fall. 
And upon that Iſſue we ſubmit the preſent Caſe. 

IT hath likewiſe been faid that were he to be pardon- 
ed by the Name of Lord Pitfigo, and afterwards indicted 
by the Name of Lord Forbes of Piiſligo, ſuch a Pardon 
would not avail him. That likewiſe is denied. He 
would be intitled to the full Benefit of the Pardon plead- 
ing it with a proper Averment, that Alexander Lord 
Forbes of Pitfligo named in the Inditment, and Alexan- 
der Lord Pitſligo named in the Pardon, is one and the 
ſame Perſon ; for there would be nothing in this Aver- 
ment contrary to the Intendment of Law as, poſſibly in 
the Caſe of different Chriſtian Names there might. 

Tux Council having concluded, their Lordſhips put 
the following Queſtion to the Judges, and adjourned to 
the next Day. 

THE great 8 of the Reſpondent being by 
Letters Patent under the great Seal of Scotland in the 
Year 1633 created a Peer of Scotland by the Title of 
Lord Forbes of Pitſiigo, and the Reſpondent and his 


| Anceſtors claiming under the ſaid Letters Patent having | 


commonly uſed and ſubſcribed themſelves to Deeds and 
other Inſtruments, ſometimes by the Name or Stile of 
Forbes of Pitſligo, and ſometimes Pitſſigo, and having 
been commonly deſcribed and known in legal Proceed- 
ings and otherwiſe, as well by the Name or Stile of Lord 
 Pitſligo as of Lord Forbes of Pitſliga, and the ſaid Reſ- 
pondent and his Anceſtors having been always entered in 
the Rolls of the Parliament of Scotland (except in one 


* See the Record in the Caſe of Barkftead, Okey and Cor- 
bet, cited in Dr. Camoren's Cale. 
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THE REPORT. 
private AQ of Ratification paſſed in 1681.) by the Name 


or Stile of Lord Pirſligo; and it not being proved or al- 
3 ledged in this Cauſe that any other Perſon beſides the 
3 Reſpondent was at or before the paſſing of the Act of Par- 
liament herein after mentioned called or known by the 
Name or Title of Lord Pitſſigo; and the Reſpondent 
not having ſurrendered himſelf to Juſtice on or before 
the Day ſpecified in the Act of the nineteenth Year of 
the Reignof Geo. 20. for attainting Alexander Earl of Kellie 
and others therein named of high Treaſon; whether the 
Reſpondent is by Virtue of the ſaid Act attainted of high 
= Treaſon by the Name or Title of Alexander Lord Pit- 


ſhould acquaint their Lordſhips, that the Judges do not 


preſume to give any Opinion whether the Reſpondent is 


the Perſon named in the AQt; that being a matter of 


Fact of which their Lordſhips are now the proper Judg- 
es; and in a Proceeding in We:ſtminſter- Hall would be 


the Province of a Jury; but if their Lordſhips are ſatisfied 


: that the Reſpondent is the Perſon named in the Act, the 
| Judges are of Opinion that he is ſufficiently deſcribed and 


well attainted by it. 


 AccoRDINGLY the next Day my Lord Chief Juſtice 
delivered the Opinion of the Judges to the Effect above 


mentioned. 


* In the Proceeding againſt the Earl of March, upon which 


he was attainted in the 47 of Edw. 3, he is ſtiled throughout 


the Record, Reger de Mortimer. 


Tux Judges upon Conference among themſelves a- 
greed, that ſuppoſing the Reſpondent is the Perſon in- 

> tended and named in the AQ, he is ſufficiently deſcribed _ 
by the Title of Lord Pit/ligo - ſince that Deſcription, 
though incompleat in point of ſtrit Form, is not repug- 
” nant to Truth; which differeth this from the Caſes of 
Cordon, Farquarſon and Ormond; and bringeth it with- 
in the Rule upon which alone many of the Acts of At- 
'.  tainder cited by the Council for the Crown, eſpecially 
thoſe ſince the Reſtoration, can be ſupported.* CE 
Bur leſt by giving a categorical Anſwer to the Queſ- 
tion as ſtated, they might be thought to give an Opinion 
ona Matter of Fact as well as on the Point of Law (which 

they will always avoid) it was agreed that my Lord 
Chief Juſtice in delivering the Opinion of the Judges 


* je no EO res ets Ces 
. 3 
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Loxp Chancellor ſpoke largely declaring his Con- 
currence with the Opinion of the Judges in point of 


Law ; and the Houſe unanimouſly reverſed the Interlo. 
cutor and diſmiſſed the Claim.“ 


The Caſe of JohN DRUMMonD E/qr. commonly called 
Lord John Drummond in the Houſe of Lords. 


TAMES Lord Drummond, commonly called Duke of 


J Perth, being ſeized in fee of the Lands and Earldom 
of Perth, by deed of Settlement dated the 16mb6 Day of 


June 1743. granted ſold and diſpoſed his ſaid Eſtate to 
Thomas Drummond of Logiealmond, Eſqr. and his Heirs, 


but redeemable in manner herein after mentioned, upon | 


'Truſt for the Payment of all his the ſaid James's Debts, 
and ſubject to his Debts and to ſome prior Charges then 


ſubſiſting, upon Truſt to pay to the ſaid James during 
his Life an Annuity of two hundred Pounds fterling ; 


and after his Deceaſe upon the like Truſt for his Brother | 
the ſaid Fohn Drummond during his Life; and upon fur- | 


ther Truſt to convey the Premiſes, ſubject to his Debts 
and the ſaid Annuities, to John Drummond Uncle to the 
Grantor in Tail General, Remainder to his Siſter Mary 
Drummond in Tail General, Remainder to the Truſtee 


himſelf in Tail General, remainder to the right Heirs of 
the Grant. 4. 5 8 
AND upon further Truſt to pay to ſuch Wife as the 


_ Grantor ſhould marry, during her Life, an Annuity of 
10,000 Marks Scots, for the ſeparate uſe of ſuch Wife; 


and not to be ſubject to the Grantor's Fus Mariti. 
THex followeth the Power of Redemption to which 
the whole Diſpoſition is made ſubject, viz. that after Pay- 


ment of the Debts of the Grantor, the Premiſes ſhould be 


redeemable from the ſaid Truſtee, and from the ſaid John 
Drummond the Uncle, and the ſaid Mary Drummond, and 


*The whole Anſwer of the Judges as it ſtandeth on the 
Lords Journal is; That the Reſpondent is fully and effectu- 
<« ally attainted by the Act of the 19th of Geo. 2d. by the 
< Nameor Title of Alexander Lord Pit/ligo.” But the Lord 
Chief Juſticedid deliver the Opinion with the Caution and Re- 
ſerve touching the Fact of the Identity of the Perſon, as above 
reported. Though the Journal is ſilent as to that Matter, 
the Opinion delivered in Writing not being ſufficiently explicit 
in that Reſpectce. FV | = 
apa : FE 
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He Heirs of their bodies reſpectively, by the Heirs of the 
"Body male or female of the ſaid Grantor, and failing ſuch. 
Meirs, by the Heirs of the Body male or female of the ſaid 
Fobn Drummond his Brother, on Payment of 2001. ſterling 
Þ the Truſtee his Heirs and Aſſigns at the Market-croſs 
9 bf Edinburgh: or in their Abſence to the Provoſt, or any 

If the Bailiffs, Dean of Gild, or Treaſurer of Edinburgh. 

Arx the Time this Deed was executed James Lord 

2 1 the Grantor had entered into the treaſonable 
Engagements with the Pretender, of which ſome Account 
ig given by Mr. Murray in the Trial of Lord Lovat : And 
His Brother the ſaid Fobn Drummond was a Captain in 
the French Service: And both the Brothers afterwards 
engaged i in the Rebellion of 1745. 
. 3 James Lord Drummond the Grantor, notwithſtanding 
ide Diſpoſition of the Eſtate, continued in Poſſeſſion and 
Teceived the Rents and Profits to the Day of his Death; 
and Thomas Drummond the Truſtee knew Nothing of the = 
Deed at the Time it was executed, never had the Poſſeſ- 77 


\ add as he. ret... Add tho | Loads. oli "= 


| fon of it, or ſo much as ſaw it. „ 1 | 
By the Act of the nineteenth of George 24, reciting 19. Tas . "i 
that the ſaid James Drummond and John Drummond his c. 21. | 


T Brother and other Perſons therein named did on or before 
be 181b Fd April 1746, levy War againſt the King and 

| Were fled from Juſtice, It is enacted, that if the ſaid 

James Drummond and Fobn Drummond, &c. ſhall not ren- 
| | rms to Juſtice on or before the 12th of Fuly 

7546, they ſhall from and after the 18th of April 1746, : 1 

nd and be adjudged attainted of high-treaſon to all In- Pan, | 

| 


tents and Purpoſes whatſoever ; and ſhall ſuffer and for- 
eit as Perſons attainted of high Treaſon by the Laws of 


] the Land ought to ſuffer and forfeit. I 
Juks Lord Drummond died on the 1 ith of May : 1 
q 1746, in his Paſſage to France after the Action at Culloden ; 5 
| and the ſaid Jobn his Brother and preſumptive Heir, did 1 


not ſurrender purſuant to the Act, and ſo became attaint- 
ei; and the Court of Exchequer i in Scotland purſuant to =: 
ide Act of the 20th of George 24, caufed the Eſtate com- 20. 8 * 1 
Prised in the Settlement to be ſeized and ſurveyed for c. 41. 

ie Majeſty's Benefit, as being forfeited by thatAttainder. 


THOMAS 1 
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Tromas Drummond, the Truſtee named in the Settle. 
ment of the 16th of June 1743, put in his Claim to this 
Eſtate in due Time in the Court of ſeſſion in Scotland, pur. | 
ſuant to the laſt mentioned Statute, and founded hi; | 
Claim on that Settlement; alledging that the ſaid Jh!“ 
Drummond was never ſeized of, or intereſted in the fad 
Eſtate, but that the Claimant had right thereto by Vir 
tue of the ſaid Settlement. | 
To this claim his Majeſty's advocate, on behalf of i 
Majeſty, put in an anſwer, inſiſting on his Majeſty's right} 
grounded on the attainder and the forfeiture of Jah 
Drummond ; and the cauſe coming to hearing before the} 
court of ſeſſion, that court found that the ſaid Joh| "7 
Drummond was upon the eleventh of May 1746 when tle}, 7 
ſaid James his elder brother died, odds to take by D. 
ſcent from his ſaid elder Brother; and that the Eſtate i 
Queſtion did then deſcend to the ſaid Jobn his brother, au] 
was forfeitable and forfeited by his Treaſon and Attainder, 
and that the ſaid Truſt-diſpoſition to the Claimant, is ro 
ſufficient to exclude the Forfeiture of the ſaid Fobn Drum. 
mond, and thereupon diſmiſſed the Claim. 
FRoM this Decree the truſtee Themas Drummond 7 
pealed; and the Cauſe came to hearing in Ari). 
Two Queſtions were made in this Caſe : Firſt, Whe 
ther by the Laws of Scotland the ſetilement of the fi 
teenth of June 1743 was void, as having never been de“, 
vered to the Grantee or any Perſon on his Behalf, butr-F 
maining always in the Poſſeſſion or Power of the Gra 


* IE 


* 


* 9 L 


of dn end 


| e | 
Mr. Hume Tunis Point was not greatly 0 be the Coundſ 
and for the appellant; and as what was ſaid upon it oneitheÞ 


Mr. Yorke. fide was grounded on the Laws of Scotland, by which tir 


Validity of all Scorch Settlements muſt be determine þ 
and which I do not underſtand, I will not take upap 
me to report the Arguments on that Point. 

Tux ſecond Queſtion was, ſuppoſing the Settlemen 
to be void, and that James Lord Drummond died ſeize 
in Fee, whether his Brother the ſaid Fobn Drummond di a 
take by Deſcent any Eſtate in the Premiſes which viÞ | 

forfeitable by his Attainder ? Z 4 
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3 THE REPORT. 
| THE Council for the Appellant argued, that he did 
; Wot; ; that he was incapable of it; he had no heritable 


1 ood | in him on the eleventh of May 1746, the Day his bl 
Brother died: for, not having ſurrendered purſuant to N 
be AR which attainteth him, he is now to be conſidered 1 


| 1 a Perſon attain ted from the eigbteenib of April preced- 1 


1 of he had been aQually A before the Death of . 


is Brother he could not have taken by Deſcent ; the Nuh 
Land muſt have eſcheated. Lord Chief Juſtice Coke is 1. Inſt. 14. 4 
| 1] to this point. The Father 1s ſeized of Land in Fee © 3· _— | | 
»& holden of J. 8, the Son is attainted of Treaſon, the 1 
Father dieth, the Land ſhall eſcheat to J. S. propter i} 
defectum Sanguinis, for that the Father died without 0 


Heir: and the King cannot have the Land becauſe 
the Son had never any thing to forfeit. 
Lord Chief Juſtice Hale putteth a ſtronger Caſe on the 1. Hale 3 56. 
fame Princi ple, If there be a Father and two Sons, the | 
'® eldeſt is attainted and ſurviveth his Father but a Day, 
| and then dieth without Iſſue, the ſecond Son cannot — 
* 1 but the Land ſhall eſcheat pro defectu Hære- | jþ 
dit; and if in the preſent Caſe the Land eſcheated, | 
| the whole Proceeding in the Court of Exchequer in $cor- 
Tond, of which the Appellant complaineth, is void; it is 
Coram non Fudice. For that Court hath no Juriſdiction = 
touching Eſcheats, which by the Law of Scotland are 1 
cognizable only in the Court of Seſſion. 
lr muſt be admitted that the Attainder of John Drum- 
mond was not compleat ' till after the 12 of Fuly; but 
being then compleated, we ſay the Statute expreſſy car- 
Fieth it back to the eighteenth of April preceding to all 
Iuntents and Purpoſes whatſoever. 
Axp if he had been poſſeſſed of any other Eſtate, and 
between the eighteenth of April and the twelfth of July : þ 
| had made a Settlement of it upon the moſt favoured Con- — 
* Jderations, for Pay ment of his Debts, or in Conſideration 
of Marriage; or had ſold it for a valuable Conſideration 1 
| aQually paid, his Attainder would have overreached this Mi | 
| Fettlement or Sale. He would have been conſidered by 0 
| Virtue of this retroſpective Clauſe as a Man diſabled and 
| pnder an | Attainder at the Time the Sale or Settlement | 1 
Be | was ma. 
11 | | 
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was made. And ſhall he now be conſidered as a Perſe 


under an Attainder to one Purpoſe alone, and not to al 
other Purpoſes ? 


We are not now in the Caſe of an Attainder in the or. 
dinary Courſe of Juſtice; ; in thoſe Caſes tis true, no cor. 
ruption of Blood is wrought ?till an actual Attainde, 
though upon an Attainder the forfeiture hath Relation i 
the Time of the Treaſon committed; which Relation j; 
a meer Fiction of Law, introduced for the Purpoſe 9 


overreaching meſne Incumbrances. But we are in the 
Caſe of a Parliamentary Adjudication ; the Legiſlatin} , 
hath pronounced Judgment of Attainder upon Joh} . 
Drummond and others; and in pronouncing. that Judg.| ß 
ment hath determined the Time from which it ſhal | | 


operate to every Intent. 
Tu Council for the Crown inſiſted, that on the ele 
venth of May 1746, when James Lord Drona diet 


John Drummond was capable of taking the Lands in quel 


tion by Deſcent, and remained ſo 'till after the 12 & 


July : that during all that Interval, the Eſtate veſted uf 3 


him, for it muſt veſt ſomewhere on the Death of Jan 


tainder, the Lands became forfeited, and are now veſtd 


in the Crown by the expreſs | Proviſion of the Act of Wy T | 
20" of Geo. 2. 1 

TH1s cannot be denied upon a  Suppoſition that WP | 
Drummond took by Deſcent from his Brother; a0 
therefore it is ſaid that he was not capable of inheritigg E 
that he muſt be conſidered, by virtue of the retroſp«-Þ * 
tive Clauſe, as under an Attainder from the 18th of al . 


preceding his Brother's Death. 


THis will receive a very ſhort Anſwer. AQs of pu. * 
liament, like Wills, are to be conſtrued according 1 
the plain obvious Intent of the Makers; the Intent d! 
the retroſpective Clauſe was to determine the Time vÞ 
which the Forfeiture ſhould relate, in order to protec 4 
the Crown againſt all Incumbrances ſubſequent "| - 
that Time; this was clearly the Point, and the on) 
Point the Legiſlature had in view; to imagine that tt 
Legiſlature intended to defeat the Title of the Cron | 

upon the Contingency which hath happened in the | 
— ede — — were 


Title o of 
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and in the Crown it could not veſt by Eſcheat, whlel A 3 
there was an Heir in being capable of inheriting : aud!“ 
conſequently John being ſeized at the Time of his A. 


» a x * 
o OT LS 
end OE ES RS 


_ THE REPORT, 93 1 
eat Cafe, (and it might have happened in the Caſe of 1 
every Man attainted by the Act) would be to ſuppoſe, 1 
hat it intended to defeat and to protect the Title of the 1 


Crovn upon different Contingencies, by one and the ſame 
Proviſion in the Act; this is too abſurd to be imagined : 
and therefore the Conſtruction contended for, grounded 
Fn the general Words, to all Intents and Purpoſes what- 
ſoever, cannot be ſupported by any rule of Conſtruction, 
Fox it is a known Rule in Law, that general Words 
in an AQ of Parliament are not to be carried beyond the 0H 
plain Intent of the Act; eſpecially where the Rights of | 


| 9 he Crown would ſuffer by ſuch a Latitude of Conſtruc- 1 
| Tux Council having concluded, the Houſe put the . 
following Queſtion to the Judges and adjourned to the | 


next Day, Whether by the Law of England, Fohn 


| "ZDrummond ſecond Son of the late Lord Drummond was „ 
on the 11th Day of May 1746, capable of taking Lands | 
vy deſcent; and whether by his not rendering himſelf to | 


| 

Juſtice on or before the 12th Day of July 1746, accord- 1 
ing to the Act of the 19th Year of Geo. 2d. ſuch de- | 
: 


ſcent became diveſted or avoided ſo as to prevent the 
| Forteiture in prejudice of the Crown. 
Tux Judges upon Conference among themſelves a- 
gereed, that the Intereſt deſcended to Fohn Drummond, 
and was forfeited by his Attainder. They conſidered the 
Act in the light of a parliamentary Outlawry. The Act 
cChargeth that the Perſons therein named did on or before 
| "the 18th of April 1746, levy War againſt the King, and 
were fled from Juſtice; and then proceedeth to attaint 


them if they do not render themſelves to Juſtice on or 
| before the twelfth of Fuly. 1 


Tus being an Attainder out of the ordinary Courſe of v. Bro. Rela- 
| Juſtice, it was proper on all Accounts to fix the Time to tion. 43. 


Vdich it ſhould relate, for avoiding all meſne Incumbran- } 

N ces; the Legiſlature hath done it, and in ſo doing, hath N 1 

| acted in exact conformity to the common Law in the Caſe 1 

ö ol an Outlawry for high Treaſon in the ordinary Courſe 1 
of Juſtice: in which Caſe the Attainder relateth to the 1 


| Time of the Treaſon laid in the Indictment. Accordingly 1. Hale 361. 
in the preſent Caſe the Attainder is, by the retroſpective 1 

, | = Clauſe in Queſtion, carried back to the very Day on which 
bw CS the 
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| Imitation of the common Law, ſhall be expounded 2 
cording to the Rules of Law in like Caſes. 


the Indictment had charged the Fact to have been 


meſne Incumbrances would have related to that Day; 4 


prevent the Forfeiture in Prejudice to the Crown, Ani 
the Lords unanimouſly affirmed the Decree. 


THE REPORT, | 
the Treaſon is by the Preamble charged to have be | 
committed. _ 

Tas fully accounteth for the retroſpeQive Claus, 
and fixeth the Senſe of it. It was plainly inſerted in exa8} 
Conformity to the common Law, and muſt therefore; þ ? 


accommodated to the Rules of Law in ſimilar Caſes. Fe]. 4 


it is a ſafe ſrule of Conſtruction, that Statutes maden, 


LET it be ſuppoſed that ohn Drummond had been] 
outlawed upon an Indictment for this Treaſon, and tha] 


committed, as this Act doth, on the 18th of A 
1746; his Attainder for the Purpoſe of avoiding ] 


and yet if, pending the Proceſs of Outlawry, his Brother 1 
had died ſeized of the Eſtate in queſtion, it would u.! C 


doubtedly have been forfeited by Jobn's Attainder ; for be er 


would have been conſidered during the Pendency of the] eſ 
Proceſs of Outlawry, as a Perſon capable of taking P 


7 


Deſcent. And conſequently in the preſent Caſe he mutÞ hi 
in conformity to the Rule of Law in the Caſe of u P. 
Outlawry, be conſidered as a Perſon capable of inher-Þ ve 


ting and holding on the eleventh of May, and thence fo 7 as 


ward to the 13th of July; an Interval exactly analogou | # 
to the Pendency of Proceſs of Outlawry at comma 


„ | 


Tx next Day the Lord Chief Baron, in the Abſence iþ 


of the two Chief Juſtices, delivered the opinion of th ta 


Judges: that the ſaid Fobn Drummond was on the ele B. 
venth of May 1746, capable of taking Lands by Deſcent;  * th 
and that by his not rendering himſelf to Juſtice on 0 * G 
before the 12th of Fuly 1746, according to the abo: 
mentioned Act of the igth Year of Geo. 2d. ſuch ! B 
Deſcent did not become diveſted or avoided ſo as u T 
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Heirs of Tailie, are according to the Forms uſed in Scot- 
and in the Caſe of ſtrict Settlements, prohibited to al- 
ter the Courſe of Succeſſion by Alienation or by any 
Chage on the Eſtate: or by any AQts civil or criminal, 
even treaſonable Acts, whereby the ſame may become 
1 © eſcheat or forfeited. And all AQs to be done by any 
F ö perſon in Poſſeſſion under the Entail contrary to this Pro- 
| © hibition, are declared to be null and void as againſt the 
| 7 Perſon next in Succeſſion; who, in caſe of ſuch Contra- 
FF - . ſhall ſucceed to the Eſtate in the ſame manner, 
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| The coſe of Captain Jonx Gorpon, in the Houſe of 


ar ds. | 


1713, entailed his Barony and Lands of Park in 


5 Scotland on himſelf for Life, Remainder to Milliam Gor- 


en his eldeſt Son and the Heirs Male of his Body; re- 
mainder to the Heirs Male of Sir Fames's own Body, 


3 With ſeveral other ſubſequent Limitations. 


By this Settlement William Gordon the Son, and other 


as if ſuch Contravener were naturally dead. 


( 


5 


E ; 


| Sin Famer Gordon died, and his Son William Gordon, 
| then Sir William, became duly ſeized under this Settle- 
ment. 
: Hs took a part in the Rebellion of 1745, and was at- 
tainted by the Act of the nineteenth of Geo, 2. and his 
: ; Barony and Lands of Parł, were ſurveyed and ſeized to 
te uſe of his Majeſty under the Act of the 20th of 
„ 

þ | Brother, put in his Claim in the Court of Seſſion in due 
0 I © Time, and in that Claim ſtated the Subſtance of the Set- 


Caprain Jobn Gordon, who is Sir William s next 


* tlement of Ofeber 1713, with the prohibitory and irri- 


tant Clauſes before mentioned, and inſiſted, firſt, that 
| Si William had long before his Attainder incurred an Ir- 
| : nian, as they call it, of this Eſtate, by creating an In- 
keumbrance on it in Favour of one of his Creditors; and 
that thereupon the Eſtate devolved immediately upon 
dim (the mant as next Heir! in Tail, under the Li- 
I mitation 


IR James Gordon, by Settlement dated 1 oi Oober 
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7. An. C. 21. 


26. H. 8. c. 
13. 


cy incurred, yet Sir William by committing the Crime 


volve upon the Claimant, and the other Heirs in Tail. 


ſwer: and as to the Irritancy ſuppoſed to be incurred by 


Sir William Gordon was by Virtue of the Settlement of 
October 1713, ſeized of an Eſtate of Inheritance in the 


effect following. 


abled from alienating or incumbering the Eſtate in Queſt- 


title to the ſame after his Death. And that therefore the 
| ſaid Eſtate is by Sir William's Attainder, forfeited to the 


attainted, adjudged that the Title of the Crown under the At- 
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mitation to the Heirs of the Body of Sir James, Si: | 
William having then no Iſſue. | : 
SECONDLY, that in Caſe * there was no ſuch Irritan. 


of Treaſon did contravene the prohibitive Clauſe, and 
loft his Title to the Eſtate, which thereby immediately 
fell to the Claimant. OD 
AnD thirdly, that Sir Milliam could at the worſt for. 
feit by his Attainder only an Eſtate for his own Life, 
and upon his Death the Premiſes in Queſtion muſt de- 


" _ Hh won Th Hes PORT 


To this Claim his Majeſty's Advocate put in an An. 


the Incumbrance, inſiſted, that as Sir Villiam Gordn 
might by the Law of Scotland have been relieved againſt 
that Irritancy, if the Claimant had endeavoured in due 
time to take advantage of it, it ſhall not now be ſet p * 
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to overreach the Title of the Crown by the Attainder. 


AND as to the ſecond and third Points inſiſted on by 1 f 


the Claimant, he relied on the Statute of Queen An, 5 : 


whereby Perſons attainted of high Treaſon in Scotland, 
are made liable to the ſame forfeitures as Perſons at- 
tainted of high Treaſon in England ; and on the Statute 
of H. 8, whereby all Eſtates of Inheritance are made | 
ſubje& to Forfeiture for high Treaſon ; and inſiſted that 


Premiſes at the Time of his Attainder. 
Tut Caſe coming on to be heard before the Court of 
Seſſion their Lordſhips pronounced their Decree to the 


Tux find that Sir William Gordon is by the Entail diſ- 


on, or altering the Courſe of Sueceſſion in Prejudice of the 
Claimant and other Heirs in Tail; or from impairing theit 


* See Bendloe pl. 289. Gift in Tail upon 2 Condition ſome- 
thing ſimilar to this. he Donee committed Treaſon and was 


tainder was not affected by this Condition. 
It was a Condition repugnant to the nature of Feudal Te- 

nute, and againſt the Wiſdom and Policy of the Law. * 

| rown 


= Crown ohly during his Life; and that the Claimatit hath 
Right to the ſame after the Death of Sir William. 

= Turxy alſo find, that the Irritancy alledged to have 
been incurred by Sit William by the Incumbrance in fa- 


| Advantage of, the Forfeiture by his Attainder cannot 
nov be over-reached on Pretence of that Irritancy. And 
= decree accordingly. 


= William Gordon forfeited during his Life only; and that 


the Claimant and other Heirs in T ail will be intitled after 


: his Death: 
Mx. Gordon from that Pait, which declareth that the 


Forfeiture by the Attainder cannot be over-teached on 
piretence of the hr And the Cauſe came to hear- 


I ay boch of what was offered a on Aer Side upon 5 
Mr. Gordon's Appeal, becauſe the Merits of 1 it depend en- 


18 i __ on the Laws of Scotland. 


Appeal. 


PPremiſes in Queſtion at the Time of his Attainder? 


his Attainder? 


| illiam was ſeized of an Eftate in Tail Male in poſſeſſi- 
on and that ſuch Eſtate, though not alienable or 
, A chargeable by him longer than for his own Life, is by N 
the Law of Scotland deemed an Eſtate of Inheritance. 

: Ap on the other Hand, it was admitted on the Part 

1 Z of the Crown that the Limitation to the Heirs Male of 


the Body of Sir James Gordon on Failure of Iſſue Male 


| but i is a Subſtitution, as they call it, in Nature of a Re- 
© mainder created in Favour of the younger Sons of Sir 


vour of his Creditors, not having been in due Time taken 


Prom this Decree both Sides appealed. His Majeſty's 
Advocate from that Part of it which declareth that Sir 


Two Points were made upon the Lord Advocate” 3 


Pins r, whether Sir William Gorden was by the Laws 
of Scotland, ſeized of any Eſtate of Inheritance in the 


SECONDLY, what Eſtate or Intereſt was forfeited by 8 


Ir was inſiſted on in Bebalf of the Crown, and not 
much controverted on the part of Mr. Gordon, that Sir 


5 of Sir William (who was his eldeft Son) is not by the 
Law of Scotland an Eſtate Tail executed in Sir William; 


| Famer, and not t affected by the Attainder of Sir William: 
{ G Tux 


See the Acts 
of 1685 and 
169 0%4% 


our Law in ſimilar Caſes, 
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Tur Point principally laboured by Mr. Gordon's 
Council was, that admitting Sir William to have been 
ſeized of an Eſtate of Inheritance, yet ſince by the Laws 
of Scotland, he could not alien or incumber it for more 
than his own Life, (which the Council for the Crown 
admitted) the Conſequence is, that he cannot forfeit any 
greater Eſtate in the Premiſes than during his Life; 
and this they ſaid, is perfectly agreeable to the Rules of 

Bron the Statute de Donis, the Tenant who was 
then conſidered as ſeized of a conditional Fee, could pl 


Prolem ſuſcitatam, alien or incumber the Fee at his 


| Pleaſure: and in conſequence of that, he could likewiſe 


I. Inſt. 13. 


forfeit the Fee for Treaſon or Felony. 

By having Iſſue, the Condition annexed to the Fee 
was conſidered as performed to three Purpoſes, to alien, 
to forfeit, and to incumber. But when the Statute 4 
Dons took away the Tenant's Power of Alienation, it 
was conſtantly held that he could not forfeit for Treaſon 


or Felony; though there is not a Word in the Statute 
which directly cometh up to the Caſe of Forfeitures, 


The Words are Non habeant Poteſtatem Alienandi:“ 


but the Judges, by an equitable ConftruQtion of the Sta- 


tute, held that the Power of forfeiting was included in 
the Word Alienandi; for, faith my Lord Cate, Foris 


facere, is Alienum facere, 


* 


By the Statute of Treaſons the Forfeiture of Traitor 
Eſtates is given to the Crown in very general Words: 


but the Rule was, that the Act doth not extend to 


« Lands in Tail; for Tenant in Tail ſhall forfeit no 


„„ more than he may lawfully for feit, that is, for his 
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„ own Life: and the general Words of the A& do not 
5 abrogate the Statute de Donis. The like Rule i 
laid down upon the Conſtruction of the Statute of Provi- 


ſors, where the Words creating the Forfeiture are very 


3. Inft. 126. 


general; the Rule is * Tenant in Tail ſhall forfeit no 


LIE: 15 bo, 
Tas ſame Rule prevailed with regard to Eſtates Tail 
of the gift or proviſion of the Crown. When the 34th of 
H. 8. had rendered them unalienable by the Tenant in 
Tail, the Judges upon the Conſtruction of that Statute, 
5 conſtant!y 


i more than he may lawfully forfeit, that is for his own 
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conſtantly held that they were forfeitable only during 


the Life of the Tenant by his Attainder for Treaſon or 


Felony. 


1. Hale. 243. 


From theſe Inſtances, they argued, it appeareth that 


the Power of Alienation and a Capacity to forfeit, con- 


ſtantly went hand in hand. It was thought unreaſonable 
and againſt natural Juſtice, to carry one beyond the other. 
And therefore in the preſent Caſe, admitting that Sir 
William Gordon was at the time of his Attainder ſeized 
of an Eſtate Tail in the Premiſes, 5 ſince by the Law 
of Scotland he had no Power over the Eſtate more than 


for his own Life, he could not forfeit more than his Life 


Intereſt in it. 


Tax Council for the Crown relied on the Act of the Mr. Attor- 

7 7th of Queen Anne, which hath incorporated the Law ney General, 

of England with regard to high Treaſon and the Forfei- nd the Lord 
tures for it, into the Law of Scotland, as effeQually as if Advocate. 


every Engliſh Statute and Rule of Law touching thoſe 


matters had been tranſcribed and enacted in it, And 
therefore, whatever Statutes did ſubſiſt in Scotland before 
this Act, by which Eſtates Tail were protected againſt 
Porfeitures for high Treaſon, they are now totally re- 


pealed. 


is true that from the making the Statute de Donis 
do the 26. H. 8, Eſtates Tail were not forfeitable for 
high Treaſon, they are not forfeitable for Felony to this 


Day; but the Law in this Caſe was not founded on the 


Principle laid down on the other Side, that a Capacity ta 
forfeit and a Power of Alienation always went hand in 
hand, or were in the Nature of convertible Terms; it 
teſted on a much ſtronger Foundation, viz. upon the 
Words of the Act itſelf; ©* the Land ſhall remain to the 
lſſue of them to whom it was given, after theit 


Death; or revert to the Donor or his Heirs if Iſſue 


W ** fail.” 


So with regard to Eſlates Tail of the Gift or Pro- 


viſion of the Crown, they after the 34th of H. 8, were 


held to be unforfeitable to the dr rs of the Heir in 


efpreſs Words of the AQ. ** After the Death of ſuch 
“ Tenant in Tail the Heir in Tail may enter, have, 
* and enjoy the Lands according to the Form of the 


Tail; not upon the Principle relied on, but from the 


* firſt Entail ; the ſaid recovery, or any other Thing er 
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„King his Heirs and Succeſſors all ſuch Lands which 


0 


ftance within the King's Dominions at the time of ſuch 


„ Perſons, other than Offenders and their Heirs, all 
By theſe Statutes all Eſtates Tail were made liable to 
them within the Acts; that quality. alone was regarded, 


ſeſſion. 


and yet till that Act operated upon his Eſtate, it was 


duaries, and other ſole Corporations who were ſeized of the 
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« againſt ſuch Tenant in Tail, to the contrary notwith, 
& ſtanding.” 
Jas upon the Foot of theſe expreſs Proviſions, that 
the Heir in Tail ſhall after the Death of the Tenant hold 
and enjoy, that theſe Eſtates were protected from For- 
feitures. But the 26. of H. 8. repealed the Statute de 
Donis as far as concerneth Forteitures for high Treaſon, 
as the $th and 6th of Ed. 6. did that of the 34th H. 8. 
Axp how was this Repeal effected? not by any ex- 
preſs Declaration to that Purpoſe, but by enaCting 
that every Offender being lawfully convict of any 
e Manner of high Treaſon ſhall loſe and forfeit to the 


HIS 
27 


. 


any ſuch Offender ſhall have of any Eſtate of Inheri- 
* 'Treaſon committed, or any Time after. Saving to all 
* ſuch Right as they might have had if this Ac had not 
„ been made,” Theſe are the Words of the 26th of 
H. 8; and the 5th and 6th of E. 6. runneth in the ſame 


Form, as far as concerneth the preſent Queſtion. 


Forfeiture for high Treaſon, as being Eftates .of Inheri- 
tance. It was their deſcendible Quality which brought 


not whether they were alienable by the Tenant in. Pol- 


Fox 'tis well known that long before the 26th of I. 
8, Tenant in Tail in Poſſeſſion had an abſolute Power 
over the Eſtate. , He could bar his Iſſue by Fine, and all 
Remainders were barrable by a common Recovery; 


under the Protection of the Statute de Donis. On the 
other Hand, Eſtates Tail of the Gift or Proviſion of the 
Crown are unalienable to this Day, and yet are ſubje & to 
Forfeiture for high Treaſon. —_— 
Ap Perſons ſeized of the Inheritance En auter droit, 
Perſons under a Truſt not to alien, and who had ſingly no Na. 
power of Alienation, were by the 26th of H. 8. rendered 

capable of Forfeiting the whole Inheritance for high Trea IM 
ſon. This was the Caſe of Abbots, Biſhops, Deans, Preben- Wk 


Inheritance 


#6 : 5 
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Inheritance Jure Ecclefie ; till the 5th and 6th of 2 
| the 6th, by confining the Forfeiture to Perſons ſeized of 


the Inheritance in their own right, reſtored and preſerv- 
ed the Right of Succeſſors, as it was at common Law. 


but had he or had he not any Eſtate of Inheritance in it 
gat the Time of his Attainder ? if he had, the Inheritance, 
Whatever it be, is forfeited. For as the 26th of H. 8, 
took Eſtates Tail out of the protection of the Statute 4. 
Donis; and the 5th and 6th of Ed. the 6th took Eſtates 
Tail of the Gift or Proviſion of the Crown out of the 
protection of the 34th and 35th of H. the 8th; ſo the 


th of Queen Anne hath taken this Eſtate out of the Pro- Acts of 1682. 
Tecon of any Acts made in Scotland, whereby Forfei- and 1690. 
E ures for high Treaſon were ſaved. 


AND that the Legiſlature in framing that Act had a 


; 3 iew to Eſtates Tail affected with irritant and prohibitive | 
Ciauſes, which is the preſent Caſe, and conſidered them 
is Inheritances thereby made forfeitable for high Trea- 
; E is plain from the Proviſoe in the fourth Section; 


F'hich provideth that in certain Caſes therein mentioned, 


3 1 lunch Eſtates ſhall not be forfeited upon the Attainder of | 


he Tenant in Tail, but during the Life of ſuch Tenant 
'N « So that the Ifſue and Heirs in Tail ſhall inherit 


A P'S the ſame, the ſaid Attainder notwithſtanding. 


* NoTHinG can be clearer than that the Eſtates ſaved 


. f from Forfeiture by this Proviſoe are conſidered by the 
| Law of Scotland as Eſtates of Inheritance. And the Cau- 
| Yon taken to fave Eſtates of this Kind under the ſpecial 
Prcumſtances mentioned in the Proviſee, plainly ſneweth 


at without this Caution, they would have been involved 


ö L the general Purview of the Act. 


$ THz Council having concluded, the Lords put the 
{flowing Queſtion to the Judges and adjourned to the 
ext Day, 

Sur rosixG that by che Law of Scotland, an Eſtate 


Failzie, with prohibitive, irritant, and reſolutive Clauſes, 


Wan Eſtate of inheritance; and ſuppoſing alſo that by the 
ö aw of Scotland no Eſtate or Intereſt was veſted in Sir Wil- 
bm Gordon by Virtue of the Limitation in the Settlement 
The 18th of Oclober 1713, to the Heirs Male of the 
b Ki of Sir James Gordon, what Eſtate or Intereſt in the 
1 Barony 


Z THe Point therefore is not whether Sir William Gor- 1. Hale. 25 2. 
J This had a Power of Alienation over the Eſtate in Queſtion, 253. 
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Barony and Lands in Queſtion, was forfeited to the 
Crown, under the Limitations af the ſaid Setlement, by 
the Attainder of Sir William Gordon? 1 

Ox the next Day the Lord Chief Baron, in the Ab- 
ſence of the two Chief Juſtices, delivered the Opinion of 
5 ive Jucges, as followeth. 1 5 "0 

po this Queſtion we are of Opinion that the E.. 

tate and Intereſt in the Barony and Lands in Queſtion Þ* 
which was forfeited to the Crown under the Limitations Þ 7 
of the ſaid Settlement by the Attainder of Sir #illian © 7 
Gordon, was not only during the Life of Sir William Gor. . 
don, but ſo long as there ſhall be any Heir Male of h? 
Body; and alſo the reverſionary Intereſt in the Fee 
thereof, limited by the ſaid Settlement to the Heirs and 
Aſſigns whatſoeyer of the ſaid Sir Nr Cordon, on Fai- 
lure of the Heirs Male of the Body of the ſaid Sir 7am 

Gordon, and the Determination of the ſeveral Eſtates by Þ 
the ſaid other Subſtitutions ; ſuppoſing that by the Lau 
of Scotland ſuch reverſionary Intereſt was in Sir Willi Þ 73. 
Gordon at the Time of his Attainder,* 2 

WHEREUPON their Lordſhips ordered and adjudged that 
the firſt Part of the ſaid Interlocutor whereby the Lords , 
of Seſſion found © that Sir William Gordon the Perſon 2-1 
< tainted, being by the Entail diſabled from alienating ] 
« the Eſtate, char ging the ſame with Debts, or alterins þ 


* In this Caſe there being an expreſs Limitation to Sir Vi. 
liam Gordon the eldeſt Son and the Heirs Male of his Body, 
previous to the Remainder limited to the Heirs Male of | # 
| Ras the Father, the Lords conſidered this Remainder to tie 
Jeirs Male of the Body of the Father in the fame Light 1 #8 + 
is conſidered by the Law of Scotland; namely, as a Subſtitu - I # 
tion in Fayour only of the younger Sons of Sir James; and un- 
der which Sir Milliam the eldett took no Eſtate upon the Deati 
of his Father; and conſequently that by the Attainder of Si #; 
Mi illiam the Eſtate limited to the Heirs Male of Sir James vu 
not forfeited. 1 „„ 5 T1 
But had the Limitation been to Sir James and the Heirs Mae 
of his Body, without any previous Limitation in favour of di, 
William, and Sir William had on the Death of his Father be 
come intitled under that Limitation as Heir of his Body, in t 
Caſe the whole Entail would have been forfeited by his Attain Je 
der, that is, as long as there ſhould be Heirs of the Body , 
Sir James. 1 5 — 
It was ſo adjudged in the Houſe of Lords in May 1753, u 
. a Cauſe wherein Charles Mercer ſecond Son of Sir Laurent 
Mercer was Appellant, and his Majeſty's Advocate for Sc 
land, in Behalf of his Majeſty, Reſpondent, - 


te the 
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33 < the Courſe of Succeſſion in Prejudice of the Claimant and 
„„ other Heirs of Tailzie, or from otherwiſe hurting or 
„ impairing their Right or Title to the ſaid Eftate after 
4 his Death in any Manner of Way whatſoever, that 
e therefore the Eſtate and Barony of Part is by Sir Vit 
„ Jiam's Attainder forfeited to the Crown only during 
„„“ his Life; and find that the ſaid Fobn Gordon the 
e Claimant hath Right to ty. ſaid Eſtate and Barony 
4 of Park after the Death of the ſaid Sir William Gor- 
„. Jon, be and the ſame is hereby reverſed.” _ 
Ab it is further ordered and adjudged, that the lat- 
ter Part of the ſaid Interlocutor whereby the Lords of 


7 Seſſion found that the Irritancy alledged to be incur- 
red by Sir William Gordon the attainted Perſon not 


„ having been declared nor any Advantage taken of it 
é before the Forfeiture, the Forfeiture cannot be over- 
es reached or excluded on pretence of that Irritancy,” 
be and the ſame is hereby affirmed. 5 
3 AND it is alſo hereby declared and adjudged, that Sir 
illiam Gorden the Perſon attainted, being, under the 


þ the 19th of Ober 1713, ſeized of an Eſtate Tailzie in 


q Tailzie was affected with prohibitive, irritant and reſo- 
b Þ Flutive Clauſes, the ſaid Barony and Eſtate of Park did, 


by Virtue of the Statute of the 7th year of the Reign of 


Qneen Anne Chap. a1. become forfeited to the Crown 
by the ſaid Sir William Gordon's Attainder, during his 


e Body as would have been inheritable to the ſaid Eſtate 
i Tailzie in caſe he had not been attainted; and alſo for 
u ſuch Eſtate and Intereſt as was veſted in, or might have 
been claimed by the ſaid Sir William Gordon by Virtue of 
the laſt Limitation in the ſaid Settlement to the Heirs 
and Aſſigns whatſoever of the ſaid Sir James Gordon, af- 


1 0 determined. 
Aale of the ſaid Sir James Gordon's Body of his then pre- 
{ſucceed to the ſaid Barony and Eſtate of Park after the 


Death of the ſaid Sir William Gordon and Failure of ſuch 
Iſſue Male of his Body as aforeſaid, according to the Li- 


G 4 ſaid 


3 Settlement made by his Father Sir Fa Gordon, dated 


the Barony and Eſtate of Park, notwithſtanding ſuch 


h g Life, and the Continvance of ſuch Iſſue Male of his 


eer all the Subſtitutions therein contained ſhall be expired 
AND that by virtue of the Subſtitution to the Heirs 


ſent Marriage, the Reſpondent John Gorden hath right to 


EZ mitations of the ſaid Settlement. And it is further order- 
ed that Liberty be reſerved to the Crown, and alſo to the. 
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of the Subſtitutions or Limitations in the ſaid Settlement, 


Kind which came before them after the Rebellion of 1715, 


among the Scorch Lawyers, that Eſtates Tail affected 


feiting : and the Crown did not appeal from any of thoſ: 


Craig de Jure feudal, L. 2. e. 16. De Succeſſione Taliata, 


THE KEP ONT 
faid Jobn Gordon, and any other Perſon who may be. 
come entitled to the ſaid Barony and Eſtate of Par b 
Virtue of any of the ſaid Subſtitutions, to apply to the 
ſaid Court of Seſſion for ſuch further Order or Direction 
m the Premiſes as ſhall be juſt, as often as any new Right 
ſhall accrue to them reſpeCtively in Conſequence of any 


Note. THE Court of Seſſion, in all Caſes of the like 
held according to an Opinion then generally entertained 


with irritant, prohibitive, and reſolutive Clauſes, were lia- 
ble to Forfeiture only during the Life of the Perſon for- 


ae Though it is extreamly clear that, ſuppo- 
ing thoſe Eſtates to be by the Law of Scotland Eſtates of 
Inheritance, they are made liable to Forfeiture for high 
Treaſon by the Statute of Queen Anne, in the ſame 
Manner as Eſtates of Inheritance in England are made 
liable to Forfeiture by the Statutes of H. the 8th and 
Edw. the 6th cited in the Argument of this Caſe. And 
that they are by the Law of Scotland Eſtates of Inheri- 7 
tance, was not denied by Mr. Gordon's Council. Se e 


8. 2. 3. 


The Caſe Jon Swan and Erisan r 
72 , 


AT Chelmsford Aſſizes in the Summer 1751, Jobe 
41 Swan and Elizabeth Fefferys were indicted for the 
Murder of... . Fefferys, Swan for giving the mortal 
Wound, and PA for being preſent aiding and abet- 
ting, and they both pleaded not Guilty : but their Trial 


\ 


was poſtponed to the next Aſſizes. | 

I the mean time the Attorney General, who had re- 
ceived Orders to proſecute at the Expence of the Crown, 
was ſatisfied from the Evidence laid before him, that San 
was in the aQual Service of the Deceaſed at the time the 
W JJ 
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| Murder was committed, or at leaſt when the Deſign was 
F * laid, He therefore thought it adviſeable to prefer 


Another Bill againſt them for the Parts they reſpectively 
; ook in the ſame Murder, charging Swan with Petty 


She next Aſſizes fuch Bill was preferred and round, and 
he Priſoners were arraigned upon it. 


[ : 9 TRE Priſoners pleaded in Abatement Ore tenus that 


another Indictment was depending for the ſame Offence : 


in Demurrer. 


Ma. Juſtice Wrigbt who ſat on the Crown Side FU 


> 9 by 
by "£4 
£52 4 by 
* „ 
4 IV b 
* 


ircuit with him, at the arguing the Plea, he went into 


„ 


The Jury ſworn. 


| bey plead to Iſſue on this Indictment they may be liable 
oo be tried twice for one and the ſame Fact. It will be 
| i the Option of the Crown after Iſſue is joined upon 


hey may till be tried upon the other. For though Auter- 
eit acquit of Murder may be a good Bar to an India- 
ment of Petty Treaſon for the ſame Fact, or Auterfoits 
_ ry of Petty Treaſon, to an Indiment of Murder; 


| get the Priſoners having pleaded to Iſſue on both Indict- 5 
T ents, they may be told they come too late with their 


© Plea in Bar, Iſſue being already joined on the Fact. 
Tuev therefore preſſed that the Trial on the firſt In- 


ed upon to plead to the ſecond; for, ſaid they, if the 


Mey ſhould be acquitted, and the Council for the Crown 


reaſon, and 4 with Murder. Accordingly at 


and pleaded over to the Treaſon and Felony. The 
Council for the Crown did not inſiſt upon drawing up the 
Plea in Form (as was done in Layer's Caſe) but demur- 
z 1 . Ore tenus; and the Council for the Priſoners ye. 


F Jing the Company of Mr. Juſtice Fofter who went that 
1 ourt and fat there till that Matter was determined and 
Tux Priſoners Council N that they ought not to 


Have been arraigned on this new Bill, pending the former 
Idment on which Iſſue is already joined. Becauſe if 


both Indictments, to proceed to Trial upon either of 
them; and if the Priſoners ſhould be acquitted upon one, 


gement might go on before the Priſoners fhou{d be call- 


Friſoners ſhould be found guilty on that Indictment the 
Ends of publick Juſtice will be fully anſwered. And if 


EThould think proper to proceed on 1 this new Bill, the 
Sl Priſoners | 
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dergoing two Trials for one and the ſame Fact. 


Indictment. 


ſeparately. Becauſe they cannot join in their Challenge, C 


THE REPOR T. . 
Priſoners ought to be left at liberty to avail themſelves | 
that Acquittal as they ſhall be adviſed. | ” 

THe Court was of Opinion that the Charge in k 


Bill laſt found muſt be anſwered, notwithſtanding th 3 
Pendency of the former, for Auterfoits arraign is no P 


in this Caſe, Perhaps the Bill laſt found is better adap. 
ed to the Nature of the Caſe than the former, and th: | 
King's Council muſt be at Liberty to proſecute in ſuch ? 
Manner as may beſt anſwer the Ends of publick Juſtic, #* 
But at the ſame Time the Court muſt take Care, tha? 
the Priſoners be not expoſed to the Inconvenience of u. 


WIr u regard to the Priſoner Jeſßeryt, the Offence Þ 
eharged in both Indictments is exactly the ſame as wei! 
in Conſideration of Law as in Point of Fact; with re. Þ 
gard to Swan, the Fact in both is the ſame; and ſo;Þ i 
the ſubſtantial Part of the Charge, 1/i/ful Murder , # 
Malice pripenſe But falling under a different Confide ? 
ration in the ſecond Indictment, meerly from the Rel ] 


| tion the Priſoner is ſuppoſed to ſland in to the Deceaſel, ſi 
And if that Relation ſhould not be made out in pro, 


yet ſtill he may be found guilty of Murder upon tha N n 
Ap therefore as the Ends of publick Juſtice woul | 1 


be fully anſwered with regard to both the Priſoners, b) | + 


trying them on the Indictment for Petty "Treaſon 20 
Murder, the Court propoſed to the King's Council that? 
the firſt Indictment ſhould be quaſhed by Conſent, o . 


which they agreed; which was accordingly done, and N 1 
the Court proceeded to the Trial of the Priſoners on tie 
ſecond Indictment on the Iſſue of not guilty. E 


Tux Court in this Caſe followed the Precedent i 1 
Cro. Car. 147. Sir William Witbypole's Caſe. Only they BY 


took in the Conſent of the King's Council, which!“ 


think they needed not to have aſked ; the Juſtice of tue 
Caſe was ſufficient Warrant for what they diet. / 
Brokk the Jury was called, the Judges agreed be. 


tween themſelves that if the Priſoners ſhould not think i 


to challenge at all, they might be tried together: but i 
they ſhould inſiſt on their Challenges, they muſt be tries 


the 
a 
NR hs | 
REA 
EE. 


e Number of their peremptory Challenges being diffe- 
Fady limited, Swan's to 35, and Fefferys's to 20. 
nsr Court informed them of this, and the Priſoner 
pallenging, the Priſoner Jefferys challenged two or 
Free, and a Jury was ſworn. The Priſoners were found 
Fuilty, Swan of Petty Treaſon, and Fefferys of Murder: 
Ind were both ſoon afterwards executed upon a Gibbet 
"Freed near the Place where the Fact was committed; 
Ind Swan was hanged in Chains. 5 | 


x 2 Meeting of the Judges at the Lord Chief Juſtice 
Lees Chambers in June 1752 to conſider of the Act of 


Prime of Murder, it was agreed by much the greater 
= natomizing and touching the Time of Execution, ought 


Murder is only mentioned, except in the Cafe of Wo- 
nen“. 
may be a Part of the ee „„ 
TueRE was ſome Doubt whether hanging in Chains 
might ever be made Part of the Judgment; but on De- 
phate it was agreed by nine Judges, that in all Caſes with- 


o q hought adviſable, the Judge might afterwards direct the 


nl © Hanging in Chains by ſpecial Order to the Sheriff, purſu- 
eint to the Power given for that Purpoſe in the Proviſoe. 


N . The Caſe of Grorct Ginzons. | 


* 


e conſtantly indicted for Petty Treaſon and ſuffer the Pains 
peculiar to that Offence. Petty Treaſon is conſidered in ne 


1 


ether Light than as an aggravated Murder, a 
= EE Houſe 


9 an declaring that for his part he waved all Benefit of 


he laſt Seſſion, for the better preventing the horrid 
| | dart of the Judges, that the Judgment for diſſeRing and 
tc be pronounced in Caſes df Petty Treaſon, though 


And in that Caſe too, the Time of Execution 


nd ö In the AQ, the Judgment for Diſſection and anatomizing 
a © only ſhould be Part of the Sentence: and if it ſhould be 


: A T the Ola Bayly in June 1752, preſent Lord Chief 
I Baron, Mr. Juſtice Foſter, and Mr. Juſtice Birch, 
u Ceorge Gibbons was indicted for Burglary in the Dwelling | 


® hough the 1. E. 6. c. 12. Enacteth that wilful Poiſoning 
hall be deemed Murder of Malice prepenſed, and that the 
Otfender ſhall ſuffer and forfeit as in other Caſes of wilful Mur- 

der; yet if the Wife or Servant poiſon Huſband or Maſter, they 
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en. 
Sec. 10. 
39. Eliz. c. 
N 15. | | EIT 


MS. Denton. 


1. Hale. 587. 


1. H. 508. 
Fag. 


2. Hale. 358. 
Kel. 31. 


Day Time. 


Caſe within the 39th of Eliz. which, I ſpeak it with 


any ſuch Diſtinction. It did not, nor poſſibly could, turn 
on the Circumſtance of breaking a Cheſt or fixed Cup- 
board or any Thing like it: nor doth it appear from the 


reſort to any ſuch conſtrutiive breaking. For in Fact 
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Houſe of Jobn Allen. It appeared in Evidence that the 
Priſoner in the Night Time cut a Hole in the Windoy ! In 
Shutters of the Proſecutor's Shop, which was Part of hi; 

Dwelling Houſe; and putting his Hand through th; 
Hole took out Watches and other Things which hung i 
the Shop within his Reach: but no Entry was proved ? 
otherwiſe than by putting his Hand through the Hol, ſa 


This was held to be Burglary and the Priſoner was co. | 90 


vide. | SF 2s 
N. B. Tris hath been always fo held. The Lay 


requireth an Entry, to compleat the Crime of Burglary; 


but if any Part of the Body be within the Houſe, Had! 
or Foot, this at Common Law is ſufficient. And I con. att 
ceive that ſuch a Kind of Entry will be ſufficient to bring M61 
the Caſe within the Statutes of Ed. 6. and Eliz. wih re 
Regard to Houſe- breaking attended with Larceny in tie 


I am likewiſe of Opinion that with Regard to the fin- ® : 


gle Point of breaking the Houſe, whatever kind of break- 


ing will make a Man guilty of Burglary at, Comman {ms 
Law, will bring him within thoſe Statutes; and that o W'Þ « 
Act of Violence ſhort of a Common Law Burglary, W te 
will. TS 38 TY 

AT a Meeting of the Judges upon a ſpecial Verdic in 
January 1690 they were divided upon the Queſtion, whe- 
ther breaking open the Door of a Cupboard let into the 
Wall of the Houſe was Burglary or no. Hale faith that 
ſuch breaking is not Burglary at Common Law; but 
thinketh it would be ſufficient to bring the Caſe within {Mal 
the Statutes I have juſt cited. This Diſtinction he 
groundeth on Simpſon's Caſe, and even faith that in that 
Caſe the breaking open a Cheſt in the Houſe brought the 


great Deference, if a moyeable Cheſt be meant, cannot 

MIME Es . 
Srursox's Caſe as truly ſtated by Hale in one Part ol 

his Work and by Kelyng, doth not in my Opinion warrant 


State of the Caſe, tat ere was the leaſt Occaſion to 


both outer and inner Doors were broke open, 
SITE: | | 0 TEL 
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fur Caſe, in my Opinion, turned ſingly on this 
Point. The Man had broke open the Cheſt and brought 
| : he Goods into the Hall in order to carry them off, but 
vas apprehended in the Houſe. It was made a Queſtion 
& hether this amounted to a Stealing in the Houſe within 
the 39th of Eliz. and it was held that it did: the Man 
dad once poſſeſſed himſelf of the Goods Animo furandi. 
nis at Common Law amounted to a Caption and Aſ- 

© Sortation, otherwiſe few Perſons who are taken in the Hele's Sum. 
Fact could be convicted of Larceny ; and this being ſo, 64. 6g. 
e Conſtruction of the Statute muſt be accommodated Lib. Aſſ. 39. 
pp the Rules of Common Law in like Caſes. ES 
= Wirn regard to Cupboards, Preſſes, Lockers and 

© other Fixtures of the like Kind, I think we muſt, in Fa- 

© your of Life, diſtinguiſh between Caſes relative to meer 

© Property, and ſuch wherein Life is concerned. In Queſ- 

tions between the Heir or Deviſee and the Executor, 


thoſe Fixtures may with Propriety enough be conſidered | 

s annexed to, and Parts of the Freehold. The Law will | 
© preſume that it was the Intention of the Owner under Bm = | 
% Bounty the Executor claimeth, that they ſhould be l, 
P conſidered ; to the End that the Houſe might remain 11 
I thoſe, who, by Operation of Law or by his Bequeſt, {4 


| ſhould become intitled to it, in the ſame Plight he put 
or ſhould leave it, entire and undefaced. But in capi- 
tal Caſes, I am of Opinion, that ſuch Fixtures which 
Emeerly ſupply the Place of Cheſts and other ordinary 
PUtenſils of Houſehold, ſhould be conſidered in no other 
Light than as meer Moveables, partaking of the Nature 
ef thoſe Utenſils and adapted to the ſame uſe, Es 
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5 . Doctor CAMERON's Caſe. 

ot green before our Lord the King at Weſiminſter of 
KEaſter Term in the 26th Year of the Reign, &c. 

2 E Amongſt the Pleas of the King Roll. 

m WW ENGLAND. Our preſent Sovereign Lord the King 

ef Wh tranſmitted to his beloved and faithful Sir William 

the 


ee and others his Fellows Fuſtices, &c. [as in the Caſe of 
WW. Murray of Broughton, mutatis mutand;s.] 
g | = Doctor 
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Docrox Archibald Cameron, who was one of thi 
Perſons attainted by the Act of the 19th of Geo. 2d. wa 
on the ſeventeenth of May 1753; brought to the Bar by 
Habeas Corpus directed to the Lieutenant of the Tower; 
and being arraigned by the Secondary on the Crown Site, 
the Writ of Mittimus with the Certiorari and Retun MO 
were read to him by the Secondary. The Attorney Ge. i: 
neral then prayed that Execution might be awarded, 2 
and the Secondary demanded of the Priſoner what he hi 
to ſay why Execution ſnould not be done upon him. $i 

TE Priſoner who, during the whole Time he ſto 
at the Bar, behaved with great Propriety, not inſenſibl 
of his Condition nor greatly diſconcerted, ſaid, that he 
was led to take a Part in the Rebellion againſt his ow 
Judgment and Inclination, by ſome upon whom his al 

depended. That he ſtill flattered himſelf he ſhould 2 

| pear not unworthy of his Majeſty's Mercy; and men- 

*  oned ſome Facts which he hoped might intitle him toi 

He ſaid he did not offer theſe Things as a Defence he 

relied on in Point of Law, but as Facts which he hopet 

might have ſome weight in another Place, for he was de. 

termined to throw himſelf entirely on his Majeſly' 
Mey. fn onngu sf „ 

Y Wazkurron Proclamation being made for Silence; 
the Chief Juſtice, after a ſhort Exhortation to the Prifs 
ner, pronounced the uſual Judgment in Caſe of higi 

Treaſon, as an Award of Execution grounded on ihe A 
of Attainder. And a Rule was made for his Execution 
on the ſeventh of June, and Writs for that Purpoſe 10 
the Lieutenant of the Tower and the Sheriff of Middl. 
ſex were ordered as in the Caſe of Mr. Ratcliffe, 

And he was executed accordingly. 


i.H. 7.23, Tux Court in pronouncing Judgment in this Cale 
25. followed the Precedents in the Caſes of Humpbry Sf: 
1. Sid. 72. ford, and of Barkſtead, Otey and Corbet. The Caſes 0 
I. Ley. 61. Holloway and Sir Thomas Armſtrong in Charles the 20 
3. St. Tri. Time, and of Lord Griffin in the late Queen's Time 
1 855,89. were mentioned at a Conference among the Judges o 
1p the King's Bench on this Occaſion ; but little regard wi 
ü paid to them. 5 N 
| Fon in Helloway's, which was the leading Caſe, tht 
J | Opinion of the Court ſeemeth to have been given bal 
0 . 
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and againſt the Senſe of the Bar. And in Lord Griffin's 
EZ Caſe Chief Juſtice Holt, who was at that Time abſent, 


£8 y perſiſted in it; and I do not ſee how an Attainder by 


a Parliamentary Outlawry. „ 

IxpkE ED in Caſes within the AR of the 19th of Geo. 
2. c. 34, where the Proceeding is upon a Suggeſtion on 
the Roll that the Priſoner did not ſurrender to Juſtice 


pur ſuant to that Act, the conſtant Courſe hath been to 
award Execution without pronouncing Sentence of Death 


as in Caſes of Felony : but that Practice is grounded on 


1 the Court to award Execution againſt ſuch Offender 
in ſuch Manner as if he had been convicted and Ar- 
„ TAINTED in the ſaid Court.“ | 


ru Record in the.Caſe of Bark/ead &c. was ſearch- 
ed, and the Judges bad Copies of it. It is of Eafter Term 
in the fourteenth of King Charles the Second; it agreeth 


nutatis mutandis with the Record in Mr. Murray's Caſe; 


Wand after ſetting forth the Act of Parliament by which 
the Priſoners ſtood attainted it proceedeth, Et modo ſci- 


Jobannes Bari ſtead, Fobannes Okey, & Milo Corbet, per 
Vobannem Robinſon Mil. & Bar. Locum ſenent' Turris 


o 


nde direct ad Barram hic duc] in propriis Perſonis ſuis 
in cujus Cuſtod? præanlea ex Cauſis præqdicꝭꝰ commiſſi fu- 
erunt) qui committuntur eidem Locum tenent' ſuper qua 


eit oft per Cur' de ei ſdem Fohanne Barkſlead, Johanne 
. Ot, & Milone Corbet, fi quid pro ſe habeant, vel dicere 
giant, quare Cur hic ad Executionem de eis & earum quo- 


unt eædem Per ſonæ, nec eorum aliquis eſt eadem Perſona, 
me de altd Proditione prædict' in Actu Parliamenti præ- 
% Specificat” Convic? & Attindt' exiſtunt; & hoc ba- 
Fat” ſunt verificare prout Cur &c. unde petunt Fudicium 
Pc. & Galfridus Palmer Mil. & Bar. Attornat' Domini 
Regis Generalis qui pro eodem Domino Rege in bac Parte 
. ſegquilur 


was of a contrary Opinion, and as J have heard, conſtant- 


; E Outlawry at Common Law, is, in this ReſpeQ, diſtin- 
Ei guiſnable from the Caſe of an Attainder by Act of Par- 
ſiament, which, in the preſent Caſe, is but in Nature of 


the Words of the Act; © And it ſhall be lawful for 


cer die Mercurii prox poſt Quinden Paſch' iſto eadem 
Lermino coram Domino Rege apud WefP veniunt predic?” 


Lunden, virtute Brevis Domini Regis de Habeas Corpus ei 


bet procedi non debeat, Separatim dicunt quad ipfi non 


r 
— ; 
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ſeguitur preſens hic in Cur' pro ecdem Domino Rege dici, 
guod prædict Johannes Barꝶſtead, Johannes Okey, & Mil 
Corbet, modo comparent” ſunt eædem Perſonæ, & quilily 
eorum ęſt eadem Perſona in prædict' Actu Parliamenti ng. 
minat gui de alt4 Proditione predic Convict' & Attine 
exiſtunt, & boc pro Domino Rege petit quod inquiratur fer 
Patriam, & preditf Fobannes Barkflead, Fohannes O, 
Milo Corbet, ſimiliter Sc. Ideo immediate veniat ini 
Furata coram Domino Rege ibidem &c. Et Furatir WY 
Furate prædict per Vicccomit” Middleſex predif? ad hi. 
impannellatꝰ exact” veniunt, qui ad Veritatem de premiſii ie 
dicend, ele triat & jurat' dicunt ſuper ſacramentun 
ſuum, quod predie? Fohannes Barkſlead, Fohannes Okt, 
& Milo Corbet, ſunt eadem Per ſonæ, & quilibet eorum ef 
eadem Perſona in prædictꝰ Aatu Parliamenti nomina 
qui de alta Proditione prædict' in Adtu Parliamenti pre. 
dif Convie & Attin exiſtunt, prout prædict' Galfr:- 
dus Palmer Mil. & Bar. Attor nat Domini Regis nun 
General” pro dif?” Domino Rege ſuperius allegavit &c. & 
_ Ulterius que/it' et de prefat” Fohanne Barkſtead, Jobanm 
Okey, & Milone Corbet, ſeparatim, ſi quid ulterius pri jt 
habeant vel dicere velint necne, qui nihil dicunt &c. In 
conſiderat* ej? quod predict? Fobannes Barkſlead, Johannis 
Okey, & Milo Corbet, ducantur, & quilibet eorum duc: 
tur uſque Turrim London, & deinde per medium Civitat 
London direfle uſque ad Furcas de Tyburn Trabantur, & 
quilibet corum Trahatur & ſuper Furcas illas ibidem Suſ- 
ſpendantur & quilibet eorum Suſpendatur, & Viventes al 
Terram praſternantur, & quilibet eorum proſternatur, & 
Interiora ſua extra Ventres ſuos & eorum cuj uſſibet capian- 
tur, ipſiſque Viventibus comburantur, & Capita eorum & 
eorum cujuſlibet amputentur, & Corpora eorum & eorum 
cujuſlibet, in quatuor Partes dividantur, & quod Capiti 
& Quarteria illa ponantur ubi Dominus Rex ea aſſignam 
voluerit Cc. 7 | EEO 


Thi | and 


15 
4 
5 
Ft 
RF 
FR 
FIR 
* 1 
15 1 


9 „ 


The Caſe of Lord Gir rh, from a MS. Report of the 


late Lord Chief Baron Dod. 
Paſch. 7. Annæ 1708. 


1 ORD Griſin who had been butlawed for high Trea- 
BF] fon, was this Term brought to the King's Bench; 
and the whole Record of the Indictment and Outlawry 
EZ was read to him, and he was demanded if he had aught 
t ſay why Execution ſhould not be done; and he not 


citor General (there being then no Aitorney General) 
prayed that Judgment as in Caſe of high Treaſon might 
de pronounced; or that at leaſt it might be entered on 
EZ the Roll in the Award of Execution. And ſaid this was 


H Award of Execution ſhould be general; for the Judgment 
ina the Outlawry implieth all the Particulars, and no ſe- 


© was held in the Caſes of Holloway and Sir Thomas Arm- 
E firong. Mes per Auters dubitatur quia le Livre del 1. H. 
J. fo. 24. % Contra; and it was ſaid that in the Caſe of 
Bari ſtead, Okey and Corbet, the Court followed the Pre- 
cedent of that Book. 8 8 


be Caſe ELIZABETH HaRRIS. 


- 


AT! Aplesbury, Lent Aſſizes 1753, before Mr. Juſtice 


was indicted for maliciouſly ſetting Fire to and burning a 
{dwelling Houſe in the Poſſeſſion of Edward Stokes - 
and Anne the Wife of William Conſe was indicted as an 
Acceſlary to the Felony before the Pact. 5 
Tus Priſoner Elizabeth was the Daughter of the Pri- 
[loner Aune by a former Huſband, Fohn Harris. It ap- 
peared in Evidence at the Trial, that Fobn Harris died 
lezed of the Equity of Redemption of this Houſe and of 
X „ 


Thi 


making any material Objection, the Court ordered Ex- 
ce cution to be done. But note, Sir James Montagu Soli- 


EZ the Opinion of Holt, Chief Juſtice, then at Bath propter 
Egritudinem. But Powell and the Court held that the 


Y cond Judgment ought to be given. And fo they ſaid it 


| Deniſon, Elizabeth Harris a Girl of fourteen. 
| ears of Age and of ſufficient Underſtanding for ber Tears, 
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Ie EFT. 
2 adjoining to it, ſubject to a Mortgage Term for 
And that the Equity deſcended to his eldeſt Son, 
a 4 hid left with other Children under the Care of their 
Mother the Priſoner Anne ; who was intitled to Dower 
out of theſe Houſes, but no Dower was ever aſſigned. 
That Anne having the Care of her Son and his Eſtate, 
let theſe Houſes to Edward Stokes at the Rent of 5/ a 
| Year, and received'the Rent for ſome Time. But hay- 
ing a large Family of Children, ſhe was obliged to- aſk 
relief ws the Parifh where ſhe lived. That ſhe was de- 
nied ſuch Relief on Account of theſe Houſes ;z the Pa. 
riſhioners inſiſting that the Overſeers of the Poor ſhould 
be let into the Receipt of the Rent, before ſhe ſhould be 
intitled to any parochial Relief. That thereupon ſhe 
frequently declared ſhe would ſet the Houſing on Fire if 
the Pariſh did not relieve her; that ſhe had young Chil- 
dren whom the Pariſh could not puniſn, though they 
might puniſn her; and 'ſhe would order the leaſt Child 
ſhe had who could carry a Coal of Fire, to burn the 
Houſing down. And many other. Declarations of the 
like Kind ſhe made, which diſcovered an obſtinate Re. 
ſolution in her to burn the Houſes, rather than ſubmit to 
the Terms the Pariſhioners inſiſted on,” | 
I appeared further that the Priſoner Elizabeth ſet the 
Wuſe' on Fire by the Direction of the Priſoner Ame, 
who went from Home on purpoſe to be abſent at the 
Time the Fact was b ONS and that no Aber Houſe 
was burnt. 
THe Jury found both the 1 Jo But 
| doubt ariſing by Reaſon of the Intereſt the Priſoner Ann: 
had in the Houſe, Mr. Juftice Deniſon thought proper to 
reſpite Judgment, in order.to take the Opinion of the 
Judges on the Caſe, _ 
Jr v the 24153. At a Meeting of the Judges at 
the Chief Juſtice's C baden it was unanimouſly a 
that both the Priſoners are guilty of Felony. The only 
Doubt was with Regatd to the Intereſt the Priſoner Am 
had in the Houſe, and it was grounded on the Reaſoning 
in Holmes's Caſe; for had ſhe had ſuch Eftate in the 
Houſe as would dave cleared her of the Charge of Felo- 
ny, the Priſoner Elizabeth, who acted by her Diredtion 


yank not have been i of F OPT: . 5 
Bur 


a 
* - 


Ns 
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; 
U 


gur all the Judges agreed that the Priſoner Anih's 


BE Title to Dower was not ſuch an Intereſt as could bring her 
BY within the Rule in Holmes's Caſe. Holmes had the Poſ- 
cſeſſſon by legal Title, and during the Continuance of this 


and therefore the Houſe might in a limited Senſe be call- 
ed his own. But in the preſent Caſe, the Poſſęſſion was 
in Edward Stokes under a Demiſe from Anne in Behalf of 
ber Son, and ſubject to a yearly Rent which ſhe receiv- 
ed. And her title to Dower, had Edward Stokes's Inte- 
WT reſt been out of the Caſe, did not ſo much as give her a 
Right of Entry, it being a bare Right of Action. 

== Mx. Juſtice Deniſon ſaid that he had no Doubt upon 
him from the Beginning. But it being a new Caſe, and 


to take the Opinion of the Judges. 


Ar the next Affizes Judgment of Death was pronoun- 


Condition of Tranſportation. 
= IT was ſaid 


W Judges and not denied by any, that had Anne been ſeized 
of the Freehold and Inheritance of the Houſe, and Stokes 
in Poſſeſſion under a Leaſe, it would have been Felony in 
OY ORC YO xßßß ST II TO 
= Tre Principle three of the Judges went upon in 
8 Holmes's Caſe, (for Croke. did not cuncur in the Judgment) 


| as bis own Houſe, by reaſon of the Eſtate he had in it un- 


| ſhould maliciouſſy ſet Fire to Houſes in the Poſſeſſion of 


| that he des alienas combuſſit. 


wa 
„ 


7 


- | Leaſe could maintain his Poſſeſſion againſt all Manking > 1 


. ſome of the Bar being doubtful, he thought it adviſable. 


the Debate of this Caſe by ſame of the 


Loth ſeem to warrant this Opinion. They conſideted the 
& Houſe then under Conſideration as the Property of Helmes, 


his Tenants under Leaſes from himſelf or his Anceſtors, 


Tur 


0 [ 
Tus 


Cro. Car. 
N= | 
1. Hale. 568. 


ced upon both the Priſoners, and Anne was Executed; 
bot Hizabetb being young, and acting under her Mother's 
Direction was reprieved, and recommended to Mercy on 


Anne io have burnt it: otherwiſe all Tenants and their 
Concerns would be very much at the Mercy of their 


2 2 
* N. 2 
#s 2 „ 2 4 2 0 


der. his Leaſe. Croke. did not diſpute the Principle, but 
argued againſt the Concluſion the other Judges drew 
from it. And if this be ſo, I do not ſee why it may not 
with ſtrict legal Propriety be ſaid of a Reverſioner, who 
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Tux Judgment i in Holmes's Caſe, to ſay no more ol 
it, was a very merciful Judgment. The Houſe might 
with ſtrid legal Propriety have been conſidered as the 
Houſe of the Landlord. Both Landlord and "Tenant hay 
a Property, one temporary and limited, the other abſo 
late and perpetual. Like the Bailee and the abſolute 
Owner of Goods in the Caſe of Larceny. 


The Caſe of ANNE Lewis. 


AT the Ola Bayly Seſſions in Anne Lewis va 
| indicted on the Statute of the Second of Geo. 2. 
for feloniouſly uttering and publiſhing a certain falſe for. 
ged and counterfeit Deed, purporting to be a Power « 
Attorney from Elizabeth Tin gle Adminiſtratrix of her . 
ther Richard Tingle de late a Marine belonging v 
his Majeſty's Ship the Hecmr, to Frederick Predbam di 
Bernard Inn Gentleman: impowering the ſaid Pre- 
Ham to demand and receive of the Commiſſioners of hi 
Majeſty's Navy, or whom elſe it may concern, all Prize 
Money due unto her; with Intention to defraud Edmund 
Maſon, the ſaid Anne knowing the ſaid Deed to be falſe, 
| forged, and counterfeit. 

Tux Priſoner was convicted upon very full Evidence 
But it appearing upon the Trial that Richard Tingle, u 
whom Adminiſtration had been taken in the Name <> 
Elizabeth his ſuppoſed Daughter, died Childleſs and un- 
married, a Doubt was conceived, whether ſince there ne- 
ver was ſuch Perſon in Rerum Naturd as Elizabeth the 
Daughter of Richard, the counterfeiting a Letter of At 
torney in that Name and under that Deſcription, be 
Forgery within the Statute : : and upon this Doubt Juds- 
ment was reſpited, 

Tus Doubt aroſe from what Chief Juſtice Coke faith 
ſpeaking of Forgery in his 3. Inſt. 169. This faith be, 
js properly taken when the AQ is done in the Name of 
© another Perſon,” 

Fon whence it was e that there never having 
been ſuch Perfon as Elizabeth Tingle the Daughter of 


| Richard, the counterfeiting : a Deed n to be br 
ene 
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executed by ſuch Perſon, cannot come within this Defi- 
5 nition of the Offence; it is not an Act done 1 in the Name 
| 17 anotber Perſon. 
Ir was admitted by the learned Judge who raiſed this 
Y Doubt, that an Alteration made in a Deed dnp Fr execu- 


ted, in order to give it an Operation different the 


Intention to defraud, will come within the legal Notion 
© of Forgery; as ante-dating a Deed of Conveyance in 


© order to over-reach a former Deed ; an Alteration in the 
Name and Deſcription of the Premiſes conveyed, or in 


he Sum of Money ſecured by Bond or other Deed, or 


Locbers of the like Nature, made to the Prejudice of a 
in the Act on which the preſent Proſecution is founded; 


in like manner as the have been held to be within that 
5 the 5th of Eliz. For in theſe Inſtances there was a 


Deed on which the Forgery did operate. 
so in the Caſe of a Deed or Inſtrument totally forged, 


that hath exiſted, whoſe Deed by Poſſibility might have 


„ another Perſon.” 


j Trinity Term 1754, at Lord Chief Juſtice Ryder's 


| his Concurrence by Letter communicated at that Meet- 
ing, 

| In Support of this Opinion it was argued that Lord 
es Deſcription of the Offence on which the Doubt is 


obvious meaning of the Word, and taketh in that Species 
of Forgery which is moſt commonly practiſed; but there 


are other Opecies of Forgery which will not come within 


H 3 = we 
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meaning of Parties, if it be done Mala fide and with an 


in the Eſtate intended to paſs; theſe Alterations and 


bird Perſon, and with a fraudulent Intention come with- 


| iy making, which is one of the Words deſcriptive of | 
the Offence uſed in both the Statutes, that is the true 
Deed was falſified; but ſtill, ſaid he, there was a real | 


L it was ſaid by the ſame learned Judge that it muſt pur- 
port to be the Deed of ſome Perſon really exiſting, or 


been forged ; otherwiſe it cannot be, according to Codes 
1 of the Offence, an AQ done 1 in the Name 


Bur at a Meeting of the Judges a few Days after 
Chambers, eleven Judges being preſent, ten of them 
vere very clear of Opinion that the Priſoner's Caſe is 


within the Letter and Meaning of the Act; and in that 
Opinion Chief Juſtice Willes, who was abſent, ſignified 


grounded, is apparently too narrow. It expreſſeth the moſt 
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TFN 
the Letter of that Deſcription; the Caſe of Ante- dating, 
and the other Caſes which have been mentioned, and are 
admitted to come within the legal Notion of Forgery, 
are of that Kind, | | N 

Tux Offence the Priſoner ſtandeth charged with, i 


the publiſhing as true a certain falſe, forged and counter. 
feit Deed, purporting to be a Power of Attorney from 
Elizabeth Tingle, with an Intention to defraud, knowing 


it to be falſe, This is her Offence, and it is one <f the 
Offences deſcribed in the AQ, For it is to be obſerved, 
that the Act in deſcribing the Offence doth not uſe the 
Words, the Deed of any Perſon, or the Deed of another, 
or any Words of the like Import, but any falſe Deed. ls 
the Deed in Queſtion then a falſe Deed, or is it not? un- 
doubtedly it is. Was it publiſhed with an Intention to 
defraud ? It certainly was. This being fo, it would ſound 
very harſh to ſay, that the Priſoner's Caſe is not brought 
within the Letter and Meaning of the Act, becaule no 
ſuck Perſon ever exiſted as Eligabetb Tingle the Daughter 
of Richard; in other Words, becauſe ſhe with an Inten- 
tion to defraud, publiſhed a Deed impoſſible to be true. 
_ TT may be ſaid, Cui bono, to what Purpoſe will it be 
to forge Deeds or other Inſtruments in the Names of 
Perſons who never exiſted ? the naked State of the pe- 


| ſent Caſe anſwereth that Queſtion. Letters of Admini- 


{tration to Richard Tingle had been taken out in the Name 


of Elizabeth bis ſuppoſed Daughter; by theſe Letters an 


Exiſtence in Shew and Appearance is given /to Elizabeth 
the Daughter; and this was effected by a groſs Impoſi- 
tion on the Court, and by down-right Perjury : ſo that 
here is a Title in Sew and Appearance eſtabliſhed by 
Fraud and Perjury in a fictitious Perſon; this Title 1 
transferred in Shew and Appearance by the Deed ſtated in 


the Caſe; and all this is done with Intent to defraud an 


innocent Perſon. Which clearly bringeth the Priſoner's 
_ Caſe within the Letter and Miſchief of the AQ. At va 
next Seſſions at the Old Bayly (July 17th 17 54.) the Pri 
ſoner had Judgment of Death. 5 


Note. AFTER reſpiting judgment in the Caſe of Ame 
Lewis, and before the Judges could meet by Reaſon of the 
late Chief Juſtice Lee's frequent Indiſpoſitipn and Avoca- 


tions, 
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THE REPORT. 
tions, two other Caſes of the like Kind and depending on 
the ſame Doubt, came before the Court at the Old Bay- 
ly, and Judgment was reſpited in them. But Judgment 
of Death was afterwards given in Conformity to the 
Opinion in Anne Lewis's Cale. SO ne . 


Mary MircRELI', Caſe. 


T the Lent Aſſizes 1 754, for the County of Kent, 
Mary Mitchell was indicted on the Statute of the 
-th of Geo. 2d. for feloniouſly uttering and publiſhing a 


certain falſe, forged and counterfeit Warrant and Order 
for the delivery of Goods; purporting to have been ſign- 
ed by one George Hay, knowing the ſame to be falſe, 
forged, and counterfeit, with Intent to defraud one Mil- 


liam Jefferys of the ſeveral Goods mentioned in the Or- 
der. And upon very full Evidence ſhe was found guilty. 
But Mr. Juſtice Feſter before whom ſhe was tried, 


thought it adviſable to reſpite Judgment upon a Doubt, 
whether the Order ſet forth in the Indictment be ſuch 
Warrant or Order as bringeth the Priſoner's Caſe within 


the Statute.  _ 


Taz Priſoner, who was, or pretended to be intitled 


to parochial Relief in the Pariſh of Maidſtone, went to 
the Shop of the ſaid William Fefferys who fold Women's 


Apparel; and pretending that ſhe came from the ſaid 


George May, who was then an Overſeer of the Poor of 


that Pariſh, produced to Mr. Feferys the Order ſet forth 


in the Indictment; and defired him to let her have the 
ſeveral Things mentioned in the Order, upon the Cre- 
dit of it. But Jefferys ſuſpecting a Forgery, ſent the 


Priſoner away, but kept the Order, and Mr. May hav- 


ing been ſpoken with, the Priſoner was ſoon afterwards 


The Order was to this Effect. 


Mr. Jefferys, | . Oct. 16th 1753. 


I defire you to let this Woman bave fix Yards of ordinary 
Stuff, one Pair of Stockings, one Shift, one Apron, one 


Handkerchief and I will ſee it all paid for. Witneſs my 
Hand, George May, 0 BE 
es H 4 TE 
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THE REPORT. 
Tux Doubt was, whether this Writing be ſuch War. 
rant or Order for the Delivery of the Goods as bringeth 


the Caſe within the Meaning of the Act: fince ſuppoſing 


it to have been genuine, it could have been conſidered 
in no other Light than as a Requeſt from May for the 


Delivery of the Goods on his Credit, and an Undertaking 
on his Part to ſee them paid for. And upon a Oonfe- 


rence among the Judges on the 5th of Fuly 1754, at 
Lord Chief Juſtice Ryder's Chambers, nine of them 
were clearly of Opinion that this Writing is not a War. 
rant or Order for the Delivery of Goods within the Mean- 


ing of the Ack. One doubted, but acquieſced; another 
diſſented; Mr. Baron Legge was abſent. „„ 


Tos who took the Caſe to be out of the Act argu- 
ed, that the Words Warrant er Order as they ſtand in 
the Act, are ſynonymous, and expreſſive of one and the 
ſame Idea; and in common Parlance import, that the 
Perſon giving ſuch Warrant or Order hath, or at leaſt 


claimeth an Intereſt in the Money or Goods which are 


the SubjeA-matter of that Warrant or Order: that he 
hath, or at leaſt aſſumeth, a diſpoſing Power over ſuch 
Money or Goods; and taketh on him to transfer the 
Property, or Cuſtody of them at leaſt, to the Perfon in 
whoſe Favour ſuch Warrant or Order is made. This they 


took to be the ſtrict literal Conſtruction of the Act. And 
though the preſent Caſe, and many other Caſes of the 


like Kind mentioned in the Debate may come within the 
Miſchiefs intended to be prevented, yet in the Conſtruc- 
tion of Acts ſo penal as this, the old Rule of adhering 
3 to the Letter muſt not be departed from; and 
therefore the Priſoner ought to be diſcharged from this 
Indiament. UT i ALI. Tir 
TIE learned Judge who diſſented, argued, that the 


Act of the 7th of Geo. 2d. on which the Queſtion ariſ- 


eth, was made on Purpoſe to take in the Caſes which had 
not been provided for by the former Act: and therefore 
ought to receive a liberal Conſtruction. That the Word, 


Order, is every Day uſed among Traders in a larger 


Senſe than is now contended for. Letters or Meſſages 
between Dealers, where one deſireth the other to ſend 
him a Quantity of Goods in the Way of Trade, they call 
„ 5 Orders; 


— 
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Woes ; and yet the Perſon ſending this Order hath no 
© Intereſt in the Goods, no diſpoſing Power over them, nor 


fr to any. 

Tur had the Paper i in queſtion been genuine and the 
Goods delivered on the Credit of it, May would have 
been liable: or had the Goods been delivered on the 
Rf Credit of this Paper, Zefferys would have been defrauded. 

| z He concluded therefore that as the preſent Caſe is 
EZ within the Miſchief intended to be prevented, and as he 
| ; apprehended likewiſe within the Words of the AQ, 


Ar the next Aſſizes the Priſoner was called up to the 


from this Indictment. 
an her, ſhe was delivered out of Gaol. 
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the Caſe between the King and ade and others, to 
e Effect following. 


9 Tut Indictment chargeth * at the general Gaol 


the 13th of Auguſt in the twenty eighth Year of Geo. 
ad. Peter Kelly and Jobn Ellis were by due Courſe of 
Law convicted of a Felony and Robbery committed by 


ED-pford in the County of Kent, upon the Perſon of 
James Salmon one of the Priſoners at the Bar, and that 
the Priſoners Stephen Macdaniel, John Berry, James Ea- 
gen, and James Salmon before the ſaid Robbery, did in 


wully and maliciouſly comfort, aid, aſſiſt, abet, counſel, 


commit the ſaid Felony and Robbery,  _ | 
| Ox this Indictment the Priſoners have been cried and 
the Jury have found a ſpecial Verdict to this Effect. 


| That Kelly and Ellis were by due Courſe of Law 
conyicted of the faid Felony and — 


THAT 


FT [Jodgment of Death ought to paſs upon the Priſoner. 


Bar, and Judgment was given, that ſhe be diſcharged 
And there being no other Charge 


T the 0/4 Bayly Seſſion in G 1755, Juſtice 
A Foſter pronounced the Judgment of the Court in 


every held at Maidſtone in the County of Kent, on 


them in the King's Highwa 1 in the Pariſh of Saint Faul 


ile Pariſh of Saint Andrew Holbourn in this City, feloni- 
hre, and command the ſaid Peter Kelly and Jobn Ellis to . 
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THAT before the Robbery, all the Priſoners and one 
Thomas Blee, in order to procure to themſelves the Re. 
_ wards given by Act of Parliament for apprehending Rob- 
bers on the Highway, did maliciouſly and feloniouſly meet 
at the Bell Inn in Holbourn in this City; and did then ad 
there agree that the ſaid Thomas Blee ſhould procure two 
Perſons to commit a Robbery on the Highway in the Pa. MW” 
riſh of Saint Paul Deptford, upon the Perſon of the Pi-. 
foner Salmon. 1 . | 
Tur for that Purpoſe they did all maliciouſly and 
feloniouſly contrive and agree, that the ſaid Blee ſhoult 
inform the Perſons fo to be procured, that he would aſi 
them in ſtealing Linen in the Pariſty of Saint Paul Dept. 
ord. I og | 
fe THAT in purſuance of this Agreement and with the 
Privity of all the Priſoners, the ſaid Blee did engage and 
procure the ſaid Ellis and Kelly to go with him to Def. 
ford in order to ſteal Linen; but did not at any Tin: 
before the Robbery inform them or either of them of the in 
tended Robtery. 5 . 
Tur in conſequence of the ſaid Agreement at the 
Bell, and with the Privity of all the Priſoners, the faid 
Ellis and Kelly went with the ſaid Blee to Deptford. 
THAT the ſaid Blee, Ellis, and Kelly being there, and 
the Priſoner Salmon being likewiſe there waiting in the 
Highway in purſuance of the ſaid Agreement, the ſaid 
\ Blee, Ellis, and Kelly feloniouſly aſſaulted him and took 
from his Perſon the Money and Goods mentioned in the 
_ Indictment. „„ | | 
Tu Ev further find that none of the Priſoners had any 
Converſation with the ſaid Ellis and Kelly or either of 
them previous to the Robbery. But they find that before 
the Robhery, the Priſoners Macdaniel, Eagen, and Berry 
ſaw the ſaid Ellis and Kelly, and approved of them 25 
Perſons proper for the Purpoſe of robbing the ſaid Su: 
mon. Wy | e 
Bor whether the Priſoners are guilty in manner 4 
charged in the Inditment, they pray the Advice of the 
_oure. 5 
Tris ſpecial Verdict hath been argued before all the 
Judges of England, and two Queſtions have been made. tak; 
e | ; | | | FIRsr, deli 
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 FinsT, whether it appeareth from the Facts ſtated in 75 5 
the ſpecial Verdict, that any Robbery was committed 1 
F7 and Kelly on the Perſon of James Salmon. nee 
F SECOND, ſuppoſing that Ellis and Kelly were guilty as 4 
© Principals in the Robbery, whether the Facts found will — 
8 1 warrant the Court in paſſing Judgment upon the Priſo- {10 
} | ners or any of them upon this Indictment. | 
In ſecond Point ſeemeth to have been the Doubt 
on which the Jury pray the Advice of the Court ; and I Wi 
Fob Reaſon to believe that when it firſt came to be con- 

7 2 it was Matter of great Doubt with ſome Gen- 
E tlemen of the Profeſſion whoſe Abilities were never yet 
called in queſtion. 
For which Reaſon, and becauſe the Law touching Ac- 
ceſſaries before the Fact is a Matter of great and very 9 
extenſive Conſequence to the Juſtice of the Kingdom and : 0 

ought to be well underſtood, I will deliver my Thoughts 
on the ſecond Queſtion before I come to that which 
will finally govern the preſent Caſe. 5 
As to the Priſoner Salmon, the Judges upon Confiders 
tion of this ſpecial Verdict are unanimouſly of Opinion, 
that he cannot be guilty within this Indictment : for un- 
leſs he was Party to the Agreement at the Bell, there can 
be no Colour to involve him in the Guilt of Ellis and 
Kelly. 
His on the other Hand, if he did part with his Mo- 
ney and Goods in Conſequence of that Agreement, it 
cannot be ſaid that in legal Conſtruction he was robbed at 
all: ſince it is of the Eſſence of Robbery and Larceny, 
| that the Goods be taken again the Will of the Owner. 
E THERE was a late Caſe cited in the Argument on the 
Part of the Crown, which I ſhall conſider by and by, and 
| diſtinguiſh from the preſent, 
Ir hath been held, and I think rightly, that a Man e Juſt. 
may make himſelf an Acceſſary after the Fact to a Lar- 41. b. pl. 4. 5. 
ceny of his own Goods, or to a Robbery on himſelf, by 
, ring | or concealing the Thief, or aſſiſting in his 
; (cape 
An under ſome ire ene a Man may be guilty 
of Larceny in ſtealing his own Goods, or of Robbery, in 
taking his own Property from the Perſon of another. 4. 
deliyereth Goods t to B. to keep for him, and then ſtealeth 1. Hale 513. 
them, 
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this would be Felony in 4. or, A. having delivered Mo- 
ney to his Servant to carry to ſome diſtant Place, dil. 
guiſeth himſelf and- robbeth the Servant on the Road, 


with Jutent to charge the Hundred, this, I doubt not, would 


be Robbery in 4. 
Fo in theſe Caſes the Money and Goods were taken 


from thoſe who had a ſpecial temporary Property in them, 


with a wicked fraudulent Intention; which is the antient 
known Definition of Larceny, Fraudulenta ObtreAatio ri 
alienæ invito Domino. But I never did hear before thi; 
Time, of any attempt to charge a Man as Acceſſary be- 
fore the Fact to a Robbe ry committed on his own Per. 


- fon. 


As to the Priſoners Macdanit, Berry, and Eagen, the 


Judges are unanimouſly of Opinion, that ſuppoſing a 
| Robbery was committed on Salmon, the Facts found by 


the ſpecial Verdict are ſufficient to charge them as Accel. 


ſaries in the Manner they are charged in this Indictment. 


For the Verdict findeth that every Circumſtance at- 


tending the Fact, the Place where, and the Perſon on 


whom it was to be committed, the Means by which it 


was to be effected, and the Perſons by whom it was to be 
done; all theſe Circumſtances were ſetiled and agreed 


upon by the Priſoners previous to the Fact. And in Con- 


ſequence of this Conſult and Agreement the Fact was 
committed. 


IT is indeed found that none of the Priſoners hal 
any Converſation with Ellis and Kelly previous to the 


' Robbery ; and that Blze did not acquaint Ellis and Kelly 
with his Intention to commit any Robbery, but drew 


them to Deptford under Pretence of ſtealing Linen. 
TuksE Circumſtances ſeem to have been the Founda- 


tion of the Jury's Doubt; and the Priſoners Council have 
laid great Streſs on them. 
As to that Circumſtance that Blee's true Deſi ign was 


not made known to Ellis and Reli, it appeareth maniteſt- 
ly by the Facts found, that it was Part of the original 
Agreement at the Bell that the true De/ign ſbould be con- 
cealed from them; and that they were to be drawn to the 


Place of Adion under another Pretence. This Circum- 


ſtance therefore, being Part of the original Agreement, 


the Priſoners cannot avail themſelves of it, if the Agree- 
| ment 
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ment upon the Whole and what was done in Conſequence 


ol it be ſufficient to make them Acceſſaries. 


As to the other Circumſtance, that the Priſoners had 


no Converſation with Els and Kelly before the Aſſault 
upon Salmon, their Council relied chiefly on the Words 
ET: of the Statutes on which this Indictment is founded. 

Tax Statutes are the 4th and 5th of Ph. and Ma. and 4 < Ph. M. 


| : the. 3. and 4. W. and Ma. The Words of the former c. 4 


5 * 
* 
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which are deſcriptive of the Offence are, if any Per- 3. 4 W.M. 


4 ſon ſhall maliciouſly counſel, hire, or command.” e. 9. 
© The latter retaineth the Words counſel, hire, or com- 
mand, and addeth others, ſhall comfort, aid, abet, or 
= « affiſt.” From theſe Words, which it muſt be ad- 
E mitted are deſcriptive of the Offence, the Priſoners 
Council concluded that without a perſonal immediate 
Communication of Counſels, Intentions, and Views, 
E from the ſuppoſed Acceſſaries to the Principals, there can 
be no Acceſſary before the Fact. 


Bur the Judges are all of Opinion. that whoever pro- 


f cureth a Felony to be committed, though it be by the 
b | Intervention of a third Perſon, is an Acceſſary before the 

bac. and within theſe Statutes. For what is there in 
dle Notion of commanding, hiring, counſelling, aiding, 


or abetting, which may not be effected by the Interven- 
tion of a third Perſon, without any direct immediate 
| Condesben between the firſt Mover and the Actor. 

4. biddeth his Servant hire ſomebody, no Matter 


|} whom, to Murder B. and furniſheth him with Money 


for that Purpoſe; the Servant procureth C. a Perſon 
whom A. never ſaw, or heard of, to do it. Is not A. 


who is manifeſtly the firſt Mover or Contriver of the 


Murder an Acceſſary before the Fact? it would be a 
| Reproach to the * of the On 1 to ſuppoſe he 


is not. 


Ir is a principle in Law which can never be contro- 


verted 1 7 he who procureth a Felony to be done is a 


| Felon. reſent he is a Principal, if abſent an Acceſ- 
ſary dender the Fact. 


Ix the Caſe of the Earl of Somerſet, who was indicted 1. St. Te. 


upon the Statute of Ph. and Ma. as an Acceſſary before 


the Fact to the Murder of Sir Thomas Overbury, the Lord 
| Chancellor Elleſmere High Steward, in the Outſet of the 
Cauſe and before any Evidence given, directed the Peers 

_Triers, 
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Triers, and all the Judges preſent concurred with his 
Lordſhip, that the only Point in Iſſue was, whetber the 


Earl cauſed or procured the Murder or not. And accord. 


ingly the Earl was found guilty upon Evidence which ſa- 
tisfied his Peers, that he had contributed to the Murder 
by the Intervention of his Lady, and of Sir Jarvis El. 
wys, and Franklin, who were themſelves no more than 
Acceſſaries; without any Sort of Proof that he had ever 


converſed with Weſton, the only Principal in the Murder, 


or had correſponded with him directly by Letter or Meſ. 
He = wap 
Tux beft Writers on the Crown Law agree that Per. 
ſons procuring or even conſenting before-hand, are Ac- 
ceſlaries before the Fac. ; A 
Lorp Coe in his Comment on Vest. 1. c. 14. in ex. 
plaining the Words Commandment and Aid as applied to 


Acceſſaries before the Fact, ſaith, Under this Word 


Command are comprehended all thoſe who incite, pro- 
„cure, ſet on, or ſtir up any, to do the Fact. And 


under the Word Aid are comprehended all Perſons 
„ councelling, abetting, plotting, aſſenting, conſenting, 


and et couraging to do the Fact, and not preſent when 
<« it is committed.“ FFF 
Lorp Hale faith, * Miſpriſion of Felony is conceal- 
ce ing a Felony which a Man knoweth but never conſent- 
„ ed to; for if be conſented he is either Principal or Ae 
be ceſſary. Again, Acceſſary before, is he that being ab- 


„ ſent at the Time of the Felony committed, doth yet 


„ procure, counſel, or abet another, to commit the Fe- 
„ Jony. Me | 


MAN Auth rities to this purpoſe may be cited which 
for Breyity Sake I will barely refer to.?“ 
Ir was objected by the Priſoners Council that Penal 


Statutes are to be conſtrued with great Strictneſs; and 


that the Words procure or, conſent are not to be found in 
either of the Statutes upon Which this Indictment !“ 


„„ VVV 
TE Principle is true, that in Proſecutions on penal 


| Statutes the Words of the-Statute are to be purſued. But 
it is equally true, that we are not to be governed by tit 


* See Stanf 40. Lambard. 157. Dalt. c. 161. 8. 5. And fee 
Co. Ent. Appeal pl. 5. 6. Dyer 1 20. 186. 1. And. 195. Rafal 
Appeal pl. 15. Precedents of Appeals, and Indictments againlt 
Acceſſaries before the Fact, all charging them as Procurers o 
the Felony. 1 


Sound, 
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5 
: | ak but by the well-known, true, legal Import of the 
Words. 

T 1 1 of the Words made uſe of in the preſent Indie- 
ment and in one or other of the Statutes upon which it is 
EZ founded are, command, aid, and abet. The Paſſage I 
EZ have juſt cited from Lord Coke ſheweth that Perſons pro- 
EZ curing, contriving, or conſenting, come within the Words 
EZ aid and command. And that Perſons procuring are, in 
che Language of the Law, Abettors, may be proved by 
8 many Authorities which it Is not neceſlary to cite at 
= large.” 
BH py being ſo, the Puilining Macdaniel, n and 
Berry, who were the Contrivers of this Score of Iniquity, 
Þ” agreed upon the Place and Manner of Execution, and 
conducted the Whole by the Intervention of their Inſtru- 
ment Biee, are Acceſlaries before to this Robbery, ſup- 


1 abet them in it. 


3 & the legal Notion of that Offence, was committed, on Lal. 

non or no. 

Axp the Judges are of "Opinion chat it doth ! not ap- 
| pear, from the Facts ſtated in the Verdict, that the tak- 

© ing the Money and Goods from Salmon by Ellis and Kelly 


AY 
8 


Offence 
| ein was ſaid in arguing of this Caſe. upon 


n WE the Queſtion, - how fer a Perſon charged as an Acceſſary 
and brought to his Trial after the Conviction of the Prin- 

al Wi cipal; can controvert the Truth of the Fact found by the 

Verdict againſt the Principal; or how far the ſuppoſed 


Acceſſary can be let in to ſnhew, either that no Felony 


pal was not guilty of it. 


ty 13 in Proſecutions of this Kind; and ſome di- 
Ve ſity of Opinion there is N the Judges upon it. 


6 „See Raſtalls Terms le Lo. V. Abettors Stanford L. z. e 
1, Weſtm. 2. c. 12. Raſtall's Ent. fo. 43. b. 44. a. mm 120. 
Bur 


poſing a Robbery was committed. For in Conſtruction, 
\ and indeed in the Language of the Law, they did com- 
mand Ellis and Kelly to commit the Fact, and did aid and 


l come now to the ache Queſtion; dather; upon the : 
3 | State of the Caſe in the Special Verdict, any Robbery, in 


© doth amount to a app in the 85 Notion of chat 


was committed, or that the Perſon convicted as Princi- : 


Tuts general Queſtion is of gr great Extent and of migh- 
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Bell; that he conſented to part with his Money and 


mon, the Judges are of Opinion that in Conſideration of 


they, there can be no Robbery without the Circumſtance 


to be regarded. I am not clear that that Circumſtance i 
of Neceſſity to be laid in the Indictment, ſo as the Fad 
be charged to be done Violentèr et Contra Veluntatem. 3 


make the Circumſtance of Fear neceſſary, but I have 


of actual Fear at the Time of. the Robbery need not be 


is not this a Robbery? and yet where is the Circumſtance 


ken from him by the meer Dint of ſuperior Strength, 
this doubtleſs is a Robbery. And in Caſes where the true 


THE EEP'OR:T: 

Bur it will not be neceſſary at preſent to enter 2 
all into it. Becauſe the Court in the preſent Caſe myg 
found it's. Judgment upon the Facts found by the Ver. 
dict, and upon them alone. Now it is expreſly found 
that Salmon was Party to the original Agreement at the 


Goods under Colour and Pretence of a Robbery; and 
that for that Purpoſe, and in Purſuance of this Cont 
and Agreement, he went to Deptford, 'and waited there 
till this colourable Robbery was effected. 

THrn1s being the State of the Caſe with Regard to Sal. 


Law, no Robbery was committed on him. His Property 
was not taken from him againſi his Will. 

Ir was ſaid by the Priſoners Council that the Verdi 
doth not find, that Salmon was put in Fear; and, a 


— 


of putting in Fear. Jo N 
I think the Want of that Circumſtance alone ought not 
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know there are Opinions in the Books which ſeem to 


ſeen a good MS. Note of an Opinion of Lord Holt to the 
contrary. And I am very clear that the Circumſtance 


ſtrictly proved. Suppoſe the true Man is knocked down WW 
without any previous Warning to awaken his Fears, and P. 
lieth totally inſenſible while the Thief rifleth his Pockets, 


of actual Fear? or ſuppoſe the true Man maketh a mas- 
ful Reſiſtance but is overpowered and. his Property ta- 


Man delivereth his Purſe without Reſiſtance, if the 
Fact be attended with thoſe Circumſtances: of Violence 
or Terror which in common Experience are likely to | 
induce a Man to part with his Property for the Safe- 
ty of his Perſon, that will amount to « Robbery, And 
if Fear be a neceſſary Ingredient, the Law, in Odiun 

eras om En Yn Spoliatarts, 


— 


4:4 * 


THE REPORT. 


Spoliatoris,. will preſume. F ear Where there appeareth to 
be ſo juſt a Ground for it. 

l come now to the Caſe] promiſed at the Beginning 
EZ to conſider and to diſtinguiſh from the preſent Caſe. One 
Morden having been informed that one of the early Stage 


Coaches had been frequently robbed near the Town by a 


ſingle Highwayman, reſolved to uſe his Endeavours to 
apprehend the Robber. For this Purpoſe he put a little 


Money and a Piſtol into his Pocket,and attended the Coach 
in a Poſt Chaiſe, till the Highwayman came up to the 


Company in the Coach and to him, and preſenting A 
Weapon demanded their Money. Norden gave him the 
little Coney he had about him, and then jumped out of 


the Chaiſe with his Piſtol in his Hand; and with. the. Aſ- 


ſiſtance of ſome others took the Highwayman. EE 
THE Robber was indicted about a Year ago in this 


Court for a Robbery on Norden and convicted, And "ery : 


properly in my Opinion, was he convicted. 


Bur that Caſe differeth widely from the preſent. In 


that Caſe, Norden ſet out with a laudable Intention to uſe 
his Endeavours for apprehending the Highwayman, in 
Caſe he ſhould that Morning come to rob the Coach, 


= which at that Time was totally uncertain ;' and it was 


I equally uncertain whether he would come alone or no. 


In the Caſe now under Conſideration, there was a moſt 
deteſtable Conſpiracy between Salmon and the reſt of the 


| Priſoners that his Property ſhould be taken from him un- 


der the Pretence and Shew of a Robbery: and Time, 
| Place, and every other Circumſtance were known to Sal- 


non beforehand, and agreed to by him. 

| In Norden's Caſe, there was no concert, no Sort of 
Connexion between him and the Highwayman ; nothing 
| to remove or leſſen the Difficulty or Danger Norden 
might be expoſed to in the Adventure. In the preſent 


| Caſe, there was a Combination between Salmon and one 
at leaſt of the ſuppoſed Robbers, I mean Blee, And though 


Salmon might not know the Perſons of Ellis and Nelly; 


| Jet he well knew that they were brought to the Place by 


his Friend Blee, and were wholly under his Direction. 
So widely do theſe Caſes differ. 


* 
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To conclude, all the Priſoners have been guilty of 
2 moſt Wicked and deteſtable Conſpiracy to render a 
very ſalutary Law fubſervient to their vile corrupt Views. 
But great as their Offence is, it doth not amount to Fe- 
jony. And therefore the Judgment of the Court is, that 
they be all diſcharged of this Inditment. 

A Bill of Indictment was afterwards found againſt all 
the Priſoners, and proſecuted at the Expence of the Crown 
upon the Repreſentation of the Judges, for a Conſpiracy, 
in which the principal Facts found by the ſpecial VerdiQ 

on the Felony Bill were charged. On this IndiQment 
they were all convicted: and the Court gave Judgment, 
that they be all ſet in and upon the Pillory twice; that 
they ſtand committed for ſeven Vears, and until the 
find Sureties for their good: Behaviour for three Years 

afterwards. 

Ox k of Wein 2 Eigen ) loſt his Life in the Pillory 
through the Reſentment of the Populace. And on that 
Account the others did not ſtand a ſecond Time. But 


they are all in Newgate very I confined under their 
Sentence. 5 
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What follows I the Caſe Liter" in the margirial Note P. 126. from 
was not deli- 1. And. 195, the Indictment was held to be ſufficient 
vered in Court. though the Words of the Statute of Ph. and Ma. were 
not purſued ; the Words Excitavit, Movit, and Procuravit, 


and deſcriptive of the ſame Offence. 

I take this Caſe to be good Law, though I confeſs iti: 
the only Precedent I have met with, where the Words of 
the Statute have been totally dropped. And I the rather 
incline to this Opinion, becauſe I obſerve that the Le- 
giſlature in Statutes made from Time to Time concern- 
ing Acceſſaries before the Fact, hath not confin'd itſelf 
to any certain Mode of Expreſſion; but hath rather choſen 
to make uſe of a Variety of Words, all terminating in the 
8 ſame general Idea. 

231. Eliz. c. SOME * Statutes make Uſe of the Word. 18 


12.9.5. ſingly, without any other Words deſcriptive of the Of- 
"oY: Jac. c. 6. fence, others b have the Words, Abettment, Trocarement, 
| 1 5 H. 8. c. helping, maintaining and counſelling, or, Aiders, A- 
En 55 En bettors, Procurers, and Counſellors. One ! deſcribeth 


"> OUS the Offence by the W ords, Command, Counſel, or Hire, 
«4.5. Ph. M. ae 


being deemed Tantamount to the Words of the Statute, 


reg 


= cometh within the deſcription of theſe Statutes, various 
as they are in Point of Expreſſion, is in the Judgment 
of the Legiſlature an Acceſſary before the Fact; unleſs | 

be is preſent at the Fact, and 1 in 1 that Caſe he 18 undoubt- -- 
FE edly a Principal. "if 


for Murder upon a Conſpiracy of the like Nature againſt 
one Kidden; who was convided and executed for a 
E Robbery on the Highway, _ the Evidence of Berry 


J and Zones. 


© Matter being ſet forth in the Indictment, the Court ſuf- 

| fered them to be convicted, but immediately reſpited 
Judgment; in order that the Point of Law might be 

more fully conſidered upon Motion in Arreſt of Judg- 
ment. But the Attorney General declining to argue the 
Point of Law, the Priſoners were at a ſubſequent Seſſion 


14 
| Cution of this Kind. But thoſe Writers muſt always be | | ö 


T HE REPORT. >" 
another * calleth the Offenders, Procurers, or Acceſ- *39. Eliz. 9. 
ſaries. One, f having made Uſe of the Words, Comfort, S. 
Aid, Abet, Aſſiſt, Counſel, Hire, or Command, imme- 3. 45 W. M, 
diately afterwards in deſcribing the ſame Offence i in ano- © 9: 11] 
ther Caſe, uſeth the Words Counſel, Hire, or Command, bY 
only.” * One Statute calleth them Comiſelors and Con- t 1. A. St. 2. 5 
trivers of Felonies; and many others make Uſe of the c. 9 121 
Terms Counſellors, Aiders, and Abettors, or barely 1 
Aiders, and Abettors. = 
FroM theſe different Modes of Expreſſion all plainly 1 
deſcriptive of the ſame Offence, I think one may ſafely . 7 
conclude that 1 in the Conſtruction of Statutes which ouſt 


5 Clergy in the Caſe of Participes Criminis, we are not to 0 1 
be governed by the bare Sound, but by the true legal Im- 1 


port of the Words. And 4110 that every Perſon who 


Two of theſe be ne, Macdaniel and Barvy; to- 
gether with one Mary Tones, were afterwards indiQted 


e this Inditment they were tried amd the ſpecial 


diſcharged of that Indictment. | 1 
Tris Proſecution, I am ſatisfied, aroſe from a lau- "mY 


| dable Zeal for keeping the Fountains of Juſtice pure and — 
unpolluted, and a juſt Indignation againſt an Offence of — 
| this ſignal Enormity. = 


| % 
Ir muſt be confeſſed that there are ſtrong Paſſages in — 0 
our ancient Writers which greatly countenance a Proſe- _ 14 


read with great Caution upon the Subject of Homicide, wh 
1-2 8 BRAcrox, | 
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Bracron, whom the Writers of that Age for the 


moſt part follow, was a Doctor of both Laws before he 


came to the Bench. It is no Wonder therefore that 


having before him no tolerable Syſtem of the Engliſh Law, 


then in it's infant State, he ſhould adopt what he found 
in the Books of the civil and canon Law, which he had 
read and ſeemeth to have well underſtood. * 

SuccxtpingG Writers of that Age refined upon bin, 
and in their looſe Way wrote upon the Subject rather as 
Divines and Caſviſts than as Lawyers; and ſeem to have 
conſidered the Offence meerly in the Light in which it 
might be ſuppoſed to be conſidered in Foro Cele. 


Bur the Practice of many Apes backwards doth by 


no Means countenance their Opinion. INE 
Ap during all the Violence and Rage of the Proſecu- 


tion againſt Dr. Oates, it ſeemeth not to have entered into 


the Imagination of thoſe concerned in it, or of the Court, 
who would not have ſpared him if they could have taken 


their full Blow at him, that the Offences of which he was 


convicted could have been fo charged as to have reached 


his Life. Though the Judgment they paſſed on him, the 
moſt cruel I believe that ever was given in Weſtminſter 


Hall in Caſe of a Miſdemeanour, might probably have 


ended in his Death. T a 


RICHARD MasoN's Caſe. 


A T Vindeſter Sommer Aﬀizes 17 56, Richard Maj 


was indicted before Mr. Serjeant Millet, who went 
Judge of Aſſize that Circuit, for the wilful Murder of 


William Maſon his Brother; and was upon full Evidence 
convicted to the Satisfaction of the Serjeant, and Judg- 


ment of Death pafſed on him. But the Serjeant being 
informed that ſome Gentlemen of Rank at the Bar 
doubted, whether upon the Circumſtances given in Evi 


dence the Offence amounted to Murder or Manſlaughter, 
he reſpited Execution 'till the Opinion of the Judges 


could be taken upon the Caſe, which he reported to have 
been as followeth. 5 


See Dig. L. 48. Tit. 8. ad Legem Corneliam de Sicarii. 
L. 9. Tit. 2. ad Legem Aquiliam. And the Writers on the Ca- 


non Law, collected by Linwood L. 1. Tit. 11. V. Ne Occides. 


+ See 4. St. Ti. The Proceedings againſt him and what fel 
from the Court at the Time of giving Judgment. T 
—— "ny 11 


R 
* wi 


ſcon parted. 


* al 


J The Door of the Room being open into the Street, the 
} Priſoner ſtood leaning againſt the Door-Poſt, his Left 
Hand in his Boſom and a Cudgel in his Right, looking in 
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Tux Priſoner, with the deceaſed and another Brother 
and ſome Neighbours were drinking in a friendly Manner 
at a publick Houſe ; till growing warm in Liquor, but 
not intoxicated, the Priſoner and deceaſed began in idle 
Sport to pull and puſh each other about the Room. They 
then wreſtled one Fall, and ſoon afterwards played at 
Cudgels by Agreement. DE Ls OF or 

ALL this Time no Tokens of Anger appeared on ei- 
ther Side, till the Priſoner in the Cudgel Play gave the 
Deceaſed a ſmart Blow on the Temple. The Deceaſed 
thereupon grew Angry, and throwing away his Cudgel, 
cloſed in with the Priſoner, and they fought a ſhort Space 
in good Earneſt : but the Company interpoſing they were 


Tat Priſoner then quitted the Room in Anger; and 
when he got into the Street was heard to ſay ** Damna- 


I « tion ſeize me if I do not fetch ſomething and ſtick 
bim.“ And being reproved for uſing ſuch Expreſſions, 


anſwered “ I'll be damned to all Eternity if I do not 


© © fetch ſomething and run him through the Body.” 


Tux Deceaſed and the reſt of the Company con- 


tinued in the Room where the Affray happened: and in 
about half an Hour the Priſoner returned, having 


put off a ſlight thin Coat he had on when he quitted the 
Room, and put on one of a Coarfe thick Cloth. 


: upon the Company, but not ſpeaking a Word. 


| THe Deceaſed ſeeing him in that Poſture invited him 


| * not come in,“ Why will you not? ſaid the Deceaſed, 
the Priſoner replied “ Perhaps you will fall on me and 


into the Company; but the Priſoner anſwered “ I will 


** beat me,” the Deceaſed aſſured him he would not, and 


| added © beſides you think yourſelf as good a Man as me 
{ © at Cudgels, perhaps you will play at Cudgels with me.“ 


The Priſoner anſwered I am not afraid to do fo if you 
vill keep off your Fiſts,” „„ wy 


Upon theſe Words the Deceaſed got up and went to- 


{ wards the Priſoner, who dropt the Cudgel as the Deceaſed 


was coming up to him. The deceaſed took up the Cud- 


I 3 gel 
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gel and ach. it gave the Priſoner two Blows on the Shout. iſ 
der. The Priſoner immediately put his right Hand into 
his Boſom, and drew out the Blade of a Tuck-Sword, 
crying © Damn you ſtand off or I'll ſtab you ;” and im- 
mediately, without giving the Deceaſed Time to ſtep back, 
made a Paſs at him with the Sword, but milled him. 
The Deceaſed thereupon gave back a little, and the Pri- 
ſoner ſhortning the Sword in his Hand, leaped forward 
toward the Deceaſed, and ſtabbed him to the Heart, and 

he inſtantly died. | 

TME Judges having had Copies of the Caſe left at 
their Chambers met in Michaelmas Vacation at Lord 
 Manfield's Chambers and unanimouſly agreed, that there 
are in this Caſe ſo many Circumſtances of deliberate Ma- 
lice and deep Revenge on the Defendant's Part, that his 

Offence cannot be leſs than wilful Murder. He vowed 
he would fetch ſomething to ſtick him to run him, through 
the Body. Whom did he mean by bim? Every Cir- 
cumſtance in the Caſe ſheweth he meant his Brother. 
He returned to the Company provided to Appearance 
with an ordinary Cudgel, as if he intended to try Skil 
and Manhood a ſecond: Time with that Weapon. But 

the deadly Weapon was all the while carefully concealed 
under his Coat; which moſt probably he had changed 
for the Purpoſe of concealing the Weapon. 

Ax flood at the Door refuſing to come nearer, but 

artfully drew on the Diſcourſe of the paſt Quarrel ; and 

as ſoon as he ſaw his Brother diſ poſed to engage a ſecond 

Time at Cudgels, he dropped his Cudgel and betook him 

to the deadly Weapon, which till that Moment he had 
- concealed, _ 

59 H did indeed bid his Brother ſland off; but he gave 
him no Opportunity of doing ſo before the firſt Paſs was 
made. His Brother retreated before the ſecond, but he 
advanced as faſt, and took the Revenge he had vowed. 

THE Circumſtance of the Blows before the Sword was 

produced, which I preſume might weigh with the Gentle- 

men who doubted, altereth not the Caſe at all, nor doth 

the precedent Quarrel: becauſe all, Circumſtances conſi- 

dered, he appeareth to have returned with a deliberate 
* Ryſajution to take a deadly Revenge: f for what had po 


an 
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and the Blows were plainly a Provocation ſought on his 


Part, that he might execute the wicked Purpoſe of ms 
Heart, with ſome Colour of Excuſe. 
He was ſoon afterwards Executed. 


Sex Hales Sum. 48. and 1 Hale 457, two ; Caſes of 
Provocations. ſought adjudged Murder ; though coming 


far ſhort 1 11 in Point of MED 
6 wy ch. of Ricnany Cuxris. 


Hg. was e at the Summer Aſſizes 1 for the 

Town and County of Newcaftle upon Tyne, for 
the Murder of William Atkinſon. 

Uro the Trial the Caſe appeared to be, that.a 8 
ceſs in the Nature of a Capias ad Satisfaciendum iſſued a- 
gainſt one Charles Cowling out of the Town Court, di- 
rected to Joſeph Dixon a Serjeant at Mace belonging to the 
Court; who got Jobn Suretees another Serjeant at Mace 
to go and execute it for him. Suretees accordingly went 
to Cowling's Work- ſhop adjoining to his Houſe, and 


taking hold of him told him that he had an Execution a- 


gainſt him. Cotoling demanded a Sight of the Proceſs; 


which being refuſed, Cowling with the Aſſiſtance of the 


Prifoner by. Force and Violence reſcued himſelf. 


SURETEES immediately acquainted Dixon with what 
had happened; and thereupon Dixon prevailed upon the 
Mayor's Officer to inſert the Name of Suretees in the Pro- 
ceſs: and Suretees then went before a Juſtice of the Peace 


for the Town and County and made Information on Oath, 


that he did by Virtue of the ſaid Proceſs to him and 75 | 


ſeph Dixon directed, apprehend the ſaid Cowling, who by 


wreſtling and Strokes got out of his Hands and made his 


Eſcape. 


THE Juſtice thereupon granted a Warrant directed to 
all Serjeants at Mace, Conſtables, and other Officers within 
| the ſaid Town and County, reciting the Proceſs already 


mentioned; that Suretees had that Day arreſted Cowling by 
Virtue thereof, and that Cowling had by wreſtling and 


Strokes reſcued himſelf, and eee all Officers, & c. 


to apprehend the ſaid Cowling and to bring him before the 


I 4 Juſtice 
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ftice who granted the Warrant, or any other: Juſtice of 
the Peace of the Town and County, to be dealt with in 


the Premiſſes as the Law directeth. 


Uro the Receipt of this Warrant, Dion and Surette; 
2 were both Serjeants at Mace) went back to Cow- 
ing's Work-ſhop, taking with them the Deceaſed and one 


Coulſon as their Aſſiſtants. They found the Shop Doors 
ſhut, and calling to Cowling, who was there with the Pri. 


ſoner, informed him that they had an Eſcape Warrant 


againſt him, and required him to ſurrender ; otherwiſe 

they ſaid they would break open the Door. 
CowLING refuſed to ſurrender ; and the Priſoner look- 

ing out at the Window with an Ax in his Hand, ſwore 


that the firſt Man that entered ſhould be a dead Man. 
Dixon however with Coulſon and the Deceaſed broke open 


the Shop Door; and the Deceaſed being foremoſt in en- 
ter ing the Shop, the Priſoner at one Blow with the Ax on 


the left Side of the Head, killed him on the Spot. 
Upon this Evidence the Priſoner was found guilty of 


wilful Murder. But ſome Gentlemen of the Profeſſion, 
expreſſing their Doubts to the Judge who tried him, he 


reſpited Execution *till the Opinion of the other Judges 


could be had on the Caſe. 


if Term 1745; eleven of the) Jusges bad a 
Conference on the Caſe, and nine of them, with whom 


Juſtice Wilmot who was abſent concurred, were clearly of 


Opinion'that the Defendant is guilty of Morder. Two 


of the Judges held it to be Manſlaughter. All the Judges 


preſent at the Conference agreed that the Juſtice's War- 
rant, though obtained by very unwarrantable Practice 


on the Part of Dixon, and by Perjury on the Part of 
Suretees, was a legal Warrant for the arreſting Cow- 
ing for a Breach of the Peace. For in Cafes wherein the 


Juſtice of the Peace hath Juriſdiction, and in this he un- 


doubtedly had, the Legality of his Warrant will never 
 dependon the Truth of the Information whereon i is 


grounded. 

Ther likewiſe agreed that Peace-Officers having 4b. 
gal Warrant to arreſt for a Breach of the Peace, ma) 
break open Doors after having demanded Admittance and 


given due Morey of their Warrant. 


Tur 
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| . Tx Point on which they divided was, whether in 
this Cafe ſuch due Notice had been given. 


THe nine Judges were of Opinion that no preciſe 


EZ Form of Words is required in a Caſe of this Kind. It is 


ſufficient that the Party hath Notice that the Officer 


EZ cometh not as a meer Treſpaſſor, but claiming to act 


| © be reſiſted and he or any of his Aſſiſtants killed in Conſe- 
17 of ſuch Reſiſtance, it will be Murder; provided 
. it cometh out in Evidence that the Officer had 4 legal 
E: © Warrant. 


. doth it at his own Peril. He acteth avowedly and delibe- 
rately in Defiance of the ordinary Courſe of Juſtice. 
And therefore it will be no Excuſe on his Part to ſay, 


: E that he did not know or believe that the Officer came 


g armed with a proper Authority. This Rule is founded 


on the Policy of the Law, and upon every Principle of 
$ Government. 


ought to have declared, in an explicit Manner, what Sort 
of Warrant they had. 


z 
1 
E 


E Breach of the Peace: and conſequently the Priſoner had 


ant of this due Notice the Officers are not to be con- 


Efidered as acting in e of their Duty. but as meer 
rreſpaſſors. PIs 


B 


= On this Queſtion alone. the Caſe turned. 


be Murder, were of Opinion that it would have been ſo, 


een admitting that the Officers could not have juſtified 
j Ir breaking open the Door, Here was no Arreſt actually 
$ 


Dot been given, had committed a bare Treſpaſs in the 
Houſe of Cowling, where the Priſoner happened to be; 


dempt on his Perſon, 


Bor admitting that a Treſpaſs in the Houſe with an in- 
leit to make an unjuſtifiable Arreſt on the Owner, could 
be conſidered as ſome Provocation to a Stander by; yet 
urely the knocking a Man's Brains out, or cleaving him 


down 


. under a proper Authority. And if after this Notice, he 


Tux Perſon making ſuch Reſiſtance after ſuch Notice, 


Tus Judges who differed, thought that the Officers 
Tazy ſaid that an Eſcape doth not ex Vi termini, nor 
in the Notion of Law, imply any Degree of Force or 


not due Notice that they came under the Authority of a 
Warrant grounded on a Breach of the Peace. And for 


Bor a few of the Judges who conceived the Fact to 


made, the Officers even admitting that due Notice had 


po Treſpaſs done to the Property of the Priſoner, no At- 


0a 1 
E 1 ende 
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down with an Ax on ſo ſlight a Provocation, ſavoureth 
rather of brutal Rage, or, to ſpeak more properly, of 
diabolical Miſchief, than of human Frailty. And it ought 
always to be remembered, that in all Cafes of Homicide 
on ſudden Provocation, the Law indulgeth to human 
Frailty, and to that alone. 

BEsID Es, the Circumſtance of the Fried 8 ſtanding 


with the Ax in his Hand, declaring before any Attempt to 
enter the Shop, That the firſt Man that did enter ſhould 


be a dead Man”—ſheweth it to be an Act of Deliben 


tion as well as Cruelty. 

Anp where the Circumſtances of Deliberation an 
Cruelty concur, as they do in this Caſe, the Fact is un. 
doubtedly Murder; as flowing from a wicked Heart, i 
Mind grieyouſly depraved, and acting from Motives highly 
Criminal. Which is the anne Notion of Malice in 


_ our Law. 


Cro. Car. 


371. 
Jones (W.) 
3465. 
Kell. 59. 


See the pine 
ed Trial 


IN the Caſes of Sir E Ferrers's Servant and of Hob 
tin Hugget which were mentioned on this Occaſion, there 
was a mutual Combat, Blows given or Paſſes made on 
each Side; the Parties fought upon equal Terms, and 
when that is the Caſe, be the original Provocation ever (o 
ſlight, every Blow or Paſs becometh a freſh Provocation. 
The Blood kindleth every Moment, and in the Tumult 
of the Paſſions the Voice of Reaſon 1s not heard. 

I muſt confeſs that the Circumſtance of a mutual Com- 
bat was wanting in the Caſe of the Queen againſt Tay 
and others, which was likewiſe mentioned on this occi- 
ſion: But that Caſe, I ſpeak it with great Deference, 
ſtandeth as I conceive, on no better + Grounds than the 


"AR a: ſeven learned Ts n five. 5 


In the Ge 'f Earl 5 
April 175 1760. 


T Houſe of Peers ts found Earl Ferrer. 

guilty of the Felony and Murder whereof he ſtood 
indicted; and the Earl being brought to the Bar, the High 
Steward acquainted him therewith ; and the Houſe imme 


* See Diſcourſe the 20 towards the 8 
1 See the Diſcourſe on Homicide, Chap. 8. Sect. 10. dach 
55 late 
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; Jiately adjourned to the Chamber of Parliament. And 
© having put the following Queſtions to the Judges adjourn- 
ed to the next Day. 


= if, © WHETHER a Peer indicted of Felony and Mur- 

44 ger, and tried and convicted thereof before the Lords in 

s Parliament, ought to receive Judgment for the ſame 

es according to the Proviſions of the Act of Parliament of 
a the 25th Yearof his“ Majeſty's Reign, intituled, an * Geo. 24. 1 
Ad for better preventing the horrid Crime of Murder. 1 
= 2d, © SUPPOSING a Peer ſo indicted and convicted 1 
E © ought by Law to receive ſuch Judgment as aforeſaid, Wl 
e and the Day appointed by the Judgment for Execution | 
„ ſhould lapſe before ſuch Execution done, whether a 
new Time may be appointed for the Execution, and by 
„ whom ? 5 „ 8 


+: —_— — — —— ” 4 * *% 


Ox the 18th, the Houſe then fitting in the Chamber Wo 
© of Parliament, the Lord Chief Baron in the Abſence of 1 18 _—_ 
the Chief Juſtice of the Common Pleas, delivered in Writ- 1 "3 
ing the Opinion of the Judges, which they had agreed on = 
and reduced into Form that Morning. _ 

| His Lordſhip added many weighty Reaſons in Support 
| of the Opinion, which he urged with great Strength and 
| Propriety, and delivered with a becoming Dignity. 


To the firſt Queſtion. | 


« Wx are all of Opinion, that a Peer indicted of Fe- 
“ lony and Murder, and tried and convicted thereof be- 
© fore the Lords in Parliament, ought to receive Judg- 
“ ment for the ſame according to the Proviſions of the . 
Act of Parliament of the 25th Year of “ his Majeſty's Geo. 
Reign, intituled, an At for better preventing the borrid 
* Crime of Murder.” 5 Ts EE TT ne. 


To the ſecond Queſtion, 


* SUPPOSING the Day appointed by the Judgment 
for Execution ſhould lapſe before ſuch Execution done 
* (which however the Law will not preſume) we are all 
* of Opinion, that a new Time may be appointed for the 
tel * Execution either by the high Court of Parliament before 
* which ſuch Peer ſhall have been attainted, or by the Court 
oe „ 


* 


. . " =. — 5 arCoe” 
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„ that Court.“ | 


before us in our preſent Parliament; and the ſaid Lawrence 


£ anatomized, tbe 
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« of King's Bench, the Parliament not then ſitting ; the 
*© Record of the Attainder being properly removed inio 


THE Reaſons the Judges went upon in their Anſwer 
to the firſt Queſtion are I preſume too obvious to be men. 
tioned at large. And the Houſe reſolved and ordered tha 
Judgment ſhall be pronounced in Meſtminſter Hall pu. 
ſuant to the late AQ. *** 

THe Reaſons upon which the Judges founded their 
Anſwer to the Second, relating to the further Proceeding 
of the Houſe after the High Steward's Commiſſion di. 
ſolved, which is uſually done upon pronouncing Judgmen;, 
may poſſibly require ſome further Diſcuſſion. I will there 
fore before I conclude, mention thoſe which weighed with 


me, and I believe with many others of the Judges 
Tax Houſe before they adjourned to the Court Ron BE 
in Weſiminſter Hall for pronouncing Judgment, reſohe WE 
and ordered that Execution be reſpited to the 5th Day « Wi 
May following. Upon which Day Execution was done t ju 
_ Tyburn purſuant to the Judgment, and the Body delivered m 
at Surgeons-Hall to be diſſected and anatomized. A Ju 
Tur Writ to the Sheriffs for Execution was as fo. 1 
loweth. ” : Ino 
N | | in 
GrORGE the Second, by the Grace of God of Great Br l 


tain, France, and Ireland, King, Defender of the Faith cu 
fo forth, To the Sberiffs of London and Sheriff of Middle: 
ſex Greeting : Whereas Lawrence Earl Ferrers Viſcout 
Tamworth hath been indicted of Felony and Murder by bin 
done and committed, which ſaid Indiftment bath been certifid 


Earl Ferrers Viſcount Tamworth hath been thereupon at 
raigned, and upon ſuch Arraignment bath pleaded Not Gui: 
ty; and the ſaid Lawrence Earl Ferrers Viſcount Tamwort 
bath before us in our ſaid Parliament been tried, and in di 
Form of Law convicted thereof ; and whereas Judęna 
bath been given in our ſaid Parliament, that the ſaid Las 
rence Earl Ferrers Viſcount Tamworth ſball be banged 
the Neck till he ts you and that his Body be diſſected at 

ecution of which Judgment yet 70000 

185 . 


THE REPORT. 


ad to be done, we require, and by theſe Preſents ſtrictiy 
5 command you, that upon Monday the 5th Day of May In- 
ant, between the Hours of nine in the Morning and one in 
BY the Afternoon of the ſame Day, him the ſaid Lawrence Earl 
WE Ferrers Viſcount Tamworth without the Gate of our Tower 
BE of London (to you then and there to be delivered as by another 
2 to the Lieutenant of our Tower of London, or to his 
Deputy directed, we have commanded) into your Cuſtedy you 
BE then and there receive, and bim in your Cuſtody ſo being, you 
= forthwith convey to the accuſtomed Place of Execution at Ty- 


7 


* 


7 
> 
* 

+ 


£ 


Ya 
8 
. 
Bu , 
TT, 
3 
8 
FUN 
2 
3 
IO 
RON A 
n 
r 
7 8 
ITS 


aid Lawrence Ear] Ferrers Viſcount Tamworth in your 
ET Cuſtody /o being, in all Things according to the ſaid Judg- 


= ment, And this you are by no Means to omit at your Peril. 
tbe 33d Tear of our Reign, 
I i, Yorke and YORKE, 

: Reaſons, &c. 5 
Eyk RV Proceeding in the Houſe of Peers acting in it's 
ment, or Indictment removed thither by Certiorari, is in 


. lament. And therefore the Houſe in all thoſe Caſes may 


8 


in Parliament. 


Tas Court is founded upon immemorial Uſage, upon 


i the Law and Cuſtom: of Parliament, and is Part of the 
. 90 Syſtem of our Conſtitutio ow. 
2 is open for all the Purpoſes of Judicature during the 


Continuance of the Parliament : it openeth at the Begin- 
ning, and ſhutteth at the End of every Seſſion; juſt as the 


Law held before the King himſelf, openeth and ſhutteth 
vith the Term. FF) 6 
Taz Authority of this Court, or, if I may uſe the Ex- 
preſſion, it's conſtant Activity for the Ends of publick Juſ- 
tice independent of any ſpecial Powers derived from the 
town, is not doubted in the Caſe of Writs of Error 


1 om thoſe Courts of Law whence Error lieth in Parlia- 
ent, and of Impeachments for Miſdemeanors. ED 
nil : | Ir 


(ll 


burn, and that you do cauſe Execution to be done upon the 


IE Witneſs ourſelf at Weſtminſter the ſecond Day of May, in 


judicial Capacity, whether upon Writ of Error, Impeach- 
judgment of Law a Proceeding before the King in Par- 
rot improperly be ſtiled, the Court of our Lord the King 


Court of King's Bench, which is likewiſe in Judgment of 
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: tinguiſhing between a Proceeding in the Court of the High 


Courts where the Offices are executed. The Identity of 


Words often do if the Nature of Things is not attended 
to; but the Nature of the Offices properly ſtated will! 


lius ſciri poterit, at the ſame Day and Place to appear be- 
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Ir was formerly doubted whether in the Caſe of a 
Impeachment for "Treaſon, and in the Caſe of an Indig. 
ment againſt a Peer for any capital Crime removed into 
Parliament by Certiorari, whether in theſe Caſes the 
Court can proceed to Trial and Judgment without ar 
High Steward appointed by ſpecial Commiſſion from the 
Crown. 5 N 

Tris Doubt ſeemeth to have ariſen from the not di. 


Steward, and that before the King in Parliament. The 
Name, Stile, and Title of Office is the ſame in both Caſe, 
but the Office, the Powers and Preheminences annexed to 
it differ very widely; and ſo doth the Conſtitution of the 


353 


the Name may have confounded our Ideas, as equivoci 


hope remove every Doubt on theſe Points. 

Id the Court of the High Steward, he alone is Judge in 
all Points of Law and Practice; the Peers Triers ate 
meerly Judges of Fact, and are ſummoned by Virtue of: 
Precept from the High Steward to appear before him oi 
the Day appointed by him for the Trial, Us Rei Peri 
„%% ——¹2 = 
TE High Steward's Commiſſion, after reciting that a Wit, 
Inditment hath been found againſt the Peer by the Grand iſ 
Jury of the proper County, impowereth him to ſend for 
the Indictment, to convene the Priſoner before him at 
ſuch Day and Place as he ſhall appoint; then and ther 
to hear and determine the Matter of ſuch Indictment; to WH 
cauſe the Peers Triers fot & tales per quos Rei Veritas n. 


fore him: Veritateque inde compertd, to proceed to Jud: me 
ment according to the Law and Cuſtom of England, and i 
thereupon to award Execution, F © --"_ 

By this it is plain that the ſole Right of Judicature 151 Won 
Caſes of this Kind veſted in the High Steward; that it ſe- Wſbef, 
ſideth ſolely in his Perſon, and conſequently without ti Hallo 
Commiſſion, which is but in Nature of a Commiſſion of MW 
Oyer and Terminer, no one Step can be taken in order to 


* See Lord Clarendon's Commiſion as High Steward, an 
the Writs and Precepts preparatory to the Trial in Lord Morly" 


A Trial. Caf (of 


Caſe. 7. St. Tri. 
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Trial. And that when his Commiſſion is diſſolved, 
WE hich he declareth by breaking his Staff, the Court no 
longer exiſteth. 
Bor ina Trial of a Peer in full Parliament, or, to 
peak with legal Preciſion, before the King in Parliament, 
for a capital Offence, whether upon Impeachment or 
lndictment, the Caſe is quite otherwiſe. Every Peer 
Ween at the Trial, and every Temporal Peer hath a 


voteth upon every Queſtion of Law and Fact; and the 
Queſtion is carried by the major Vote; the High Steward 
himſelf voting meerly as a Peer and Member of that 
Court in common with the reſt of the Peers, and in no 
other Right. | - V 
Ir hath indeed been uſual, and very expedient it is in 
point of Order and Regularity and for the Solemnity of 
the Proceeding, to appoint an Officer for preſiding during 
the Time of the Trial and until Judgment, and to give 
him the Stile and Title of Steward of England. But this 


e. . Ty wm WG 


Court. It is the ſame Court founded in immemorial 


0 WUſage, in the Law and Cuſtom of Parliament, whether 
my „ 


ſuch Appointment be made or not. 5 
Ir aQteth in it's judicial Capacity in every Order made 
touching the Time and Place of the Trial, the poſtponing 


the Nature and Circumſtances of the Caſe, the Allowance 


or Non-Allowance of Council to the Priſoner, and other 
ere Matters relative to the“ Trial; and all this before an 
0% High Steward hath been appointed. And ſo little was it 
ne. ¶ apprehended in ſome Caſes which I ſhall mention preſently, 
be. ¶ that the Exiſtence of the Court depended on the Appoint- 
5 ment of an High Steward, that the Court itſelf directed 
2 


appointed. It hath likewiſe received and recorded the Pri- 
ſoner's Confeſſion which amounteth to a Conviction, 


ite. before the Appointment of an High Steward, and hath 
t on allowed to Priſoners the Benefit of Acts of general Par- 
N : don where they appeared intitled to it, as well without 
el 


the Appointment of an High Steward, as after his Com- 
miſſion diſſolved. | 8 


DB See the Orders previous to the Trial in the Caſes of the 
2 Kilmarnock, &c. and Lord Lovat and many other modern 
iſes, — 9 


icht to be preſent in every Part of the Proceeding, 


Emaketh no Sort of Alteration in the Conſtitution of the 


the Trial from Time to Time upon Petition according to 


þ'n what Manner and by what Form of Wards be ſhould be 


AD 
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AND when, in the Caſe of Impeachments, the Com. 
mons have ſometimes at Conferences between the Houſes 
attempted to interpoſe in Matters preparatory to the Trial, 
the general Anſwer hath been, This is a Point of 
« Fudicature upon which the Lords will not confer, they 
« 1mpoſe Silence upon themſelves,” or to that Effect. 
I need not here cite Inſtances; every Man who hath 
conſulted the Journals of either Houſe hath met with 

many of them. pat, . 

I will now cite a few Caſes applicable, in my Opinion, 
to the preſent Queſtion, And I ſhall confine myſelf to 
ſuch as have happened ſince the Reſtoration. Becauſe in 
Queſtions of this Kind, modern Caſes ſettled with Deli 
beration and upon a View of former Precedents, give 
more Light and Satisfaction than the deepeſt Search into 
Antiquity can afford. And alſo becauſe the Prerogative 
of the Gram, the Privileges of Parliament, and the 
Rights of the Subject in general, appear to me to hare 
been more ſtudied and better underſtood at, and for ſome 
Years before that Period, than in former Ages. 

Ix the Caſe of the Earl Danby and the popiſh Lord 
then under Impeachments, the Lords on the 6th of My 
1679 appointed Time and Place for hearing the Earl of 
| Danby by his Council upon the Validity of his Plea of 
Pardon, and for the Trials of the other Lords ; and vote 
an Addreſs to his Majeſty praying that he would be pleaſed 
do appoint an High Steward for thoſe Purpoſes. 

THESE Votes were on the next Day communicated to 
the Commons by Meſlage in the uſual Manner. 

ON the 8th at a Conference between the Houſes upon 
the Subject- matter of that Meſſage, the Commonsexpreſled 
themſelves to the following Effect, They cannot appre- 
hend what ſhould induce your Lordſhips to addreſs hi 
« Majeſty for an High Steward for determining the Validt 
of the Pardon which hath been pleaded by the Earl of 
_ © Danby, as alſo for the Trial of the other five Lords, be- 
© cauſe they conceive the conſtituting an High Steward! 
< not neceſſary, but that Judgment may be given in Par 
* liament upon Impeachment without an High Steward. 
And concluded with a Propoſition, that for avoiding al 
Interruption or Delay a Committee of both Houſes * 
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be nominated to conſider of the moſt proper Ways and 
Methods of Proceeding. 
THIS Propoſition the Houſe of Peet after a long De- 
bate rejected. 
Diſſentientibus, Finch * Chancellor, and many 
other Lords. 
HoweEveR on the 11th the Commons Propoſition of 
the 8th was upon a ſecond Debate agreed to, and the Lord 


mittee of the Commons. 


Conte of both Houſes met that Morning, and made 
an Entrance into the Buſineſs referred to them. That the 
Commons deſired to ſee the Commiſſions that are prepared 
for an High Steward at theſe Trials, and alſo the Commiſ- 
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THAT to this the Lords Committees ſaid, The High 


| © they have Power enough to proceed to Trial, though 
E © the King ſhould not name an High Steward.”* + 
E © THAT this ſeemed to be a Satisfaction to the Com- 


= © which are Records.” 

AccoRDINGLY on the ſame Day, ce it is declared and 
ordered by the Lords Spiritual and Temporal in Parlia- 
| © ment aſſembled, that the Office of an High Steward 
Kupon Trials of Peers upon Impeachments 1s not ne- 
| © ceſſary to the Houſe of Peers; but that the Lords may 
proceed in ſuch Trials if an High Steward be not ap- 
| © pointed according to their humble Deſire.” bY 


* Afterwards Earl of Nottingham. 
+ In the Commons Journal of the 15th of May it ſtandeth 


Lord High Steward was made hac Vice only. That notwith- 


ed the ſame and was not thereby altered, but ſtill remained the 


was but as a Speaker or Chairman, for the more orderly pro- 
| EE the Trials. 
is Reſolution my Lord Chief Baron fared to and cited 


in th Argument upon the ſecond Queſtion propoſed + to the 
Judges, which is before ſtated. 
7 ON 


Chancellor, Lord Preſident, and ten other Lords were na- 
med of the Committee, to meet and confer with a Com- 


Tu next Day the Lord Preſident reported that the 


ſions in the Lord Pembroke*s, and the Lord Morley's Caſes. 
« Steward is but Speaker pro Tempore, and giveth his 


1 Vote as well as the other Lords. This changeth not 
= © the Nature of the Court. And the Lords declared 


e mons provided it was entered in the Lords Journal . 


| thus, their Lordſhips further declared to the Committee, that a 
| 1 the making of a Lord High Steward the Court remain- 
Court of Peers in Parliament. That the Lord High Steward 
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THE REPORT: 
Om the 13th the Lord Preſident reported that the 
Committees of both Houſes had met that Morning and 
diſcourſed in the firſt Place on the Matter of a Lord High 
Steward, and had peruſed former Commiſſions for the 
Office of High Steward. And then putting the Houſe 
in mind of the Order and Reſolution of the preceding 


Day, propoſed from the Committees, that a new Com- 


miſſion might iſſue ſo as the Words in the Commiſſion 


may be thus changed, vzz. inſtead of, Ac pro eo quod Officium 


Seneſchalli Angliæ (cujus preſentia in hac parte requiritur) 


ut accepimus jam vacat, may be inſerted, Ac pro eo quid 
Proceres & Magnates in Parhamento noſtro Aſſembliti 


Nobis humiliter ſupplicaverunt ut Seneſchallum Angliz 
pro hac Vice conſlituere dignaremur, to which the Houle 


agreed.“ 


Ir muſt be admitted that Precedents drawn from 
Times of Ferment and Jealouſy, as theſe were, loſe 
much of their Weight ; ſince Paſſion and Party-Preju- 
dice generally mingle in the Conteſt, Yet let it be re 
membered that theſe are Reſolutions in which both 


Houſes concurred, and in which the Rights of both were 
thought to be very nearly concerned ; the Commons 


Right of impeaching with Effect, and the whole Judicz- 


ture of the Lords in capital Caſes. For if the Appoint- 
ment of an High Steward was admitted to be of abſolute 


Neceſſity (however neceſſary it may be for the Regularity 
and Solemnity of the Proceeding during the Trial and 


until Judgment, which I do not diſpute) every Impeach: 


ment may, for a Reaſon too obvious to be mentioned, be 


rendered meffeQtual. And the Judicature of the Lot 


in all capital Caſes, nugatory. - 1 
Ir was from a Jealouſy of this Kind, not at that Junc- 


ture altogether groundleſs, and to guard againſt ever) 


Thing from whence the Neceſſity of an High Steward in 
the Caſe of an Impeachment might be inferred, that the 
Commons propoſed and the Lords readily agreed to the 


Amendment in the Steward's Commiſſion which I have 
already ſtated. And it hath, I confeſs, great weight witl 


* This Amendment aroſe from an Exception taken to the 
Commiſſion by the Committee for the Commons, which 2s 
then ſtood did in their Opinion imply that the conſtituting a Loc 


High Steward was neceſſary. W hereupon it was agreed by the 


whole Committee of Lords and Commons, that the Commiſſion 
ſhould be recalled, and a new Commiſſion according to the ſaid 
Amendment iſſue to bear Date after the Order and Reſoluti0! 
of the 12th. (Commons Journal of the 15th of May.) 


me, 


( ford 45 entered in the 
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me, that this Amendment which was at the ſame Time 
directed in the Caſes of the five popiſh Lords when Com- 
miſſions ſhould paſs for their Trials, have taken Place in 
every Commiſſion upon Impeachments for Treaſon ſince 
that Time. “ And I cannot help remarking that in the 
Caſe of Lord Lovat, when neither the Heat of the Times, 
nor the Jealouſy of Parties had any Share in the Pro- 
ceeding, the Houſe ordered, That the Commiſſion for 


« appointing a Lord High Steward ſhall be in the like 


ce Form as that for the Trial of the Lord Viſcount Sta f 


&« 3oth of November 1680, except that the ſame ſhall be 
t“ jn the Enghfh Language” F OL 

I will Hake a ſhort Obſervation on this Matter. 
TE Order on the 13th of May 1679 for varying the 
Form of the Commiſſion was, as appeareth by the Jour- 
nal, plainly made in Conſequence of the Reſolution of 
the 12th, and was founded on it; and conſequently the 


. conſtant unvarying Practice with regard to the new Form, 
goeth in my Opinion a great Way towards ſhewing that 
in the Senſe of all ſucceeding Times that Reſolution was 


not the Reſult of Faction or a blameable Jealouſy, but 
was founded in ſound Reaſon and true Policy p.. 

IT may be objected that the Reſolution of the 12th of 
May 1679 goeth no further than to a Proceeding upon 
mpeachment. _ 3 ard ry 

Tas Letter of the Reſolution, it is admitted, goeth no 
further, but this is eaſily accounted for. A Proceeding by 
Impeachment was the Subject-matter of the Conference, 
and the Commons had no Pretence to interpoſe in any 
other. But what ſay the Lords? The High Steward is 


but as a Speaker or Chairman PRO TEMPORE for the 


more orderly Proceeding at the Trials; the Appointment of 
him doth not alter the Nature of the Court, which till re- 
maineth the Court of the Peers in Parliament. From theſe 


Premiſes they draw the Concluſion I have mentioned. 


Are not theſe Premiſes equally true in the Caſe of a Pro- 


ceeding upon Indictment? They undoubtedly are. 


* See in the State Trials the Commiſſions in the Caſes of the 


| Earl of Oxford, Earl of Derwentzwater and others, Lord 


Winton, and Lord Lowat. 1 8 
See the Proceedings printed by Order of the Houſe of 
Lords. (4 Feb. 1746.) | 
EE SAS K 2 II 
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THE REPORT. 
IT muſt likewiſe be admitted that in the Proceeding up. 


on Indictment, the High Steward's Commiſſion hath never 
varied from the antient Form in ſuch Caſes ; the Words 


objected to by the Commons, Ac pro eo quod Officium 
Seneſchalli Angliæ (cujus præſentia in hac parte reguiritur) 
ut accepimus jam vacat, are ſtill retained. But this proveth 
no more than that the Great Seal having no Authority to 
vary in Point of Form, hath from Time to Time very 


prudently followed antient Precedents. 
I have already ſtated the Subſtance of the Commiſſion 


in a Proceeding in the Court of the High Steward. I will 
nov ſtate the Subſtance of that in a Proceeding in the 


Court of the Peers in Parliament. And ſhall make uſe of 
that in the Caſe of the Earl of K:/marnock andgthers, as 
being the lateſt and in Point of Form agreeing with the 
former Precedents. „ 
Tu Commiſſion, after reciting that William Earl of 


Kilmarnock &c. ſtand indicted before Commiſſioners of 


Gaol Delivery in the County of Surry for High Treaſon 
in levying War againſt the King; and that the King in- 


tendeth that the ſaid William Earl of Kilmarnock &c. ſhall 
be heard, examined, ſentenced, and adjudged before hin- 
ſelf in this preſent Parliament touching the ſaid Treaſon; 


and for that the Office of Steward of Great Britain (whiſe 
Preſence is required upon this Occaſion ) is now vacant as we 
are informed, appointeth the then Lord Chancellor 


Steward of Great Britain to bear, execute, and exerciſe 


(for this Time) the ſaid Office with all Things due and 
belonging to the ſame Office in that behalf. „ 

Wäàiar therefore are the Things due and belonging to 
the Office in a Caſe of this Kind? Not, as in the Court of 
the High Steward, a Right of Judicature. For the Commil- 


ſion itſelf ſuppoſeth that Right to reſide in a Court then 


ſubſiſting before the King in Parliament. The Parties are 


to be there heard, ſentenced, and adjudged. What Share in 


the Proceeding doth the High Steward then take ? By the 


Practice and Uſage of the Court of the Peers in Parliament 
he giveth his Vote as a Member thereof with the reſt of 
the Peers; but for the Sake of Regularity and Order he 


preſideth during the Trial and until Judgment as Chair- 


man, or Speaker pro Tempore. In that Reſpect therefore it 


may 
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THE REPORT. 
may be properly enough ſaid that his Preſence is required 


during the Trial and until Judgment, and in no other. 
Herein I ſee no Difference between the Caſe of an Im- 


peachment and of an Inditment. | 

I ay during the Time of the Trial and until Judgment, 
becauſe the Court hath as I obſerved before, from Time 
to Time done various AQts plainly judicial before the Ap- 
pointment of an High Steward, and where no High 


Steward hath ever been appointed, and even after the 


Commiſſion diſſolved,  _ 
I will to this Purpoſe cite a few Caſes. 


[ begin with the lateſt, becauſe they are the lateſt, and 
were ruled with great Deliberation, and for the moſt Part 


upon a View of former Precedents. 


149 


Ix the Caſe of the Earl of Kilmarnoch and others, the Vid. Pro- 


Lords on the 24th of 


before the Houſe. And on the 26th the Writ, which is 


made returnable before the King in Parliament, with the 
Return and Indictments was received and read. On the 

next Day upon the Report of the Lords Committees, that 

they had been attended by the two Chief Juſtices and 

Chief Baron and had heard them touching 
ſtruction of the AQ of the 7th and 8th of King William, 
© © for regulating Trials in Cafes of High Treaſon and 
= © Miſpriſion of Treaſon,” the Houſe upon reading the 
Report came to ſeveral Reſolutions founded for the 
& moſt Part on the Conſtruction of that At, What that 
Conſtruction was appeareth from the Lord High Steward's 
E Addreſs to the Priſoners juſt before their Arraignment. 
Having mentioned that Act as one happy Conſequence of 
the Revolution he addeth, however injuriouſly that Re- 
„ volution hath been traduced, whatever Attempts have 
| © been made to ſubvert this happy Eſtabliſhment founded 
Con it, your Lordſhips will now have the Benefit of that Prin 
Law in it's full Extent.” ES 55 


the Con- 


I need not after this mention any other judicial Acts 


done by the Houſe in this Caſe before the Appointment 
of the High Steward, many there are. For the putting a 
Conſtruction upon an Act relative to the Conduct of the 
Court, and the Right of the Subject at the Trial and in 


K 3 "he 


June 1746, ordered that a Writ or ceedings in 
Writs of Certiorari be iſſued for removing the Indictments Print. 


ted Tria! 
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See the Pro- 
ceedings in 
Print. 


of Authority proper only for a Court having full Cogni- 
Zance of the Cauſe. 


and recorded the Confeſſions of thoſe of them who pleaded 
Guilty long before the Teſte of the High Steward's Com- 


Judgment againſt them upon their Conviction, 


that the Earl of Derwentwater and others Cures Nobis in 
' preſenti Parliaments had been impeached by the Com- 


Impetit' Accuſat & Convidt exiftunt coram Nobis In præ- 


THE REPORT. 
the Proceedings preparatory to it ; and this in a Caſe en. 


tirely new, and upon a Point, to ſay no more in this 
Place, not extreamiy clear, was undoubtedly an Exerciſe 


I will not minutely enumerate the ſeveral Orders made 
preparatory to the Trial of Lord Lovar, and in the ſeveral 
Caſes I ſhall have Occaſion to mention, touching the 
Time and Place of the Trial, the Allowance or Non- 
allowance of Council, and other Matters of the like 
Kind, all plainly judicial, becauſe the like Orders occur in 
all the Caſes where a Journal of the preparatory Steps 
hath been publiſhed by order of the Peers. With re- 
gard to Lord Lovat's Caſe, I think the Order directing 
the Form of the High Steward's Commiſſion, which! 
have already taken Notice of, 1s not very conſiſtent with 
the Idea of a Court whoſe Powers can be ſuppoſed to de- 
* at any Point of Time upon the Exiſtence or Diſſo- 

ution of that Commiſſion, 

IN the Caſe of the Earl of R and the other 
Lords impeached at the ſame Time, the Houſe received 


miſſion; which iſſued meerly for the Solemnity of giving 


Tuis appeareth by the Commiſſion itſelf, it reciteth 


mons for High Treaſon, and had coram Nobis in preſenti 
Parliamento pleaded Guilty to that Impeachment, and 
that the King intending that the ſaid Farl of Derwentwa- 
ter and others de & pro Proditione unde ipſi ut prefertut 


ſenti Parliamento ſecundum Legem & Conſuetudinem buju's 
Regni Noſtri Magnæ Britanniæ, Audientur, Sententientur, 
& Adjudicentur, conſtituteth the then Lord Chancellor 
High Steward {hac vice) to do and execute all Things 
which to the Office of High Steward in that behalf do 
belong. 

THE receiving and recording the Confeſſion of the Pri- 
Toners, which amounted to a ConviQtion ſo that nothing 
remained but proceeding to Judgment, was certainly an 
Exerciſe of judicial ny, which no Aſſembly how 


| orea! 


THE REPORT. 181 
reat ſoever not having full Cognizance of the Cauſe —— 
could exerciſe. 
Iv the caſe of Lord Salisbury, who had been impeach- See the Jour- 
ed by the Commons for High Treaſon, the Lords upon nals of the { 
his Petition allowed him the Benefit of the Act of general Lords. 4 
Pardon paſſed in the ſecond Year of William and Mary, ki 
ſo far as to diſcharge him from his Impriſonment, upon 1 
a ConſtruQion they put upon that Act, no High Steward — 
ever having been appointed in that Caſe. 11 
ON the 2d. Oct. 1690, upon reading the Farl's Petitt- 9 
on ſetting forth that he had been a Priſoner for a Year and 4! 
nine Months in the Tower notwithſtanding the late Act -34 
of free and general Pardon, and praying to be diſcharged ; 1 
the Lords ordered the Judges to attend on the Monday i 


following to give their Opinions, whether the ſaid Earl _— 
be pardoned by the Act. On the 6th. the Judges deliver- {of 
ed their Opinions, that if his Offence was committed be- . A 
fore the 13th of Feb. 1688, and not in Ireland or beyond {a 
the Seas, he is pardoned. Whereupon it was ordered 
that he be admitted to Bail; and the next Day he and 
Sureties entered into a Recognizance of Bail, himſelf 
in ( 10000, and two Sureties in { 5000 each; and on 
the zoth he and his Sureties were, after a long Debate, 
diſcharged from their Recognizance. 
[T will not be material to inquire, whether the Houſe 
did right in diſcharging the Earl without giving the Com- 
mons an opportunity of being heard. Since in fact, they 
claimed and exerciſed a right of Judicature without an 
High Steward which is the only Uſe I make of this Caſe. 
Tx did the ſame in the Caſe of the Earl of Carn- 
warth, the Lords Widdrington and Nairn, long after the 
High Steward's Commiſſion diſſolved. 
Tas Lords had Judgment paſſed on them at the 
ſame time that Judgment was given againſt the Lords 
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Derwentwater, Nithſdale, and Kenmure ; and Judgment 
, being given, the High Steward immediately broke his 
Staff, and declared the Commiſſion diſſolved. They 


continued Priſoners i in the Tower under Reprieves till 


the paſſing the Act of m_ Pardon in the 3d of Ring | 
GEORGE the Firſt, 


. 


1 
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Ox the 21ſt of November 1717, the Houſe being in- 
formed that theſe Lords had ſeverally entered into Re- 
cognizances before one of the Judges of the Court of 
King's Bench for their Appearance in the Houſe in this 
Seſſion of Parliament, and that the Lords Carnwarth and 
Widdrington were attending accordingly,and that the Lord 
Nairn was ill at Bath and could not then attend, the 
Lords Carnwarth and Widdrington were called in; and 
ſeverally at the Bar prayed that their Appearance might 
be recorded, and likewiſe prayed the Benefit of the AG 
for his Majeſty” s general and free Pardon. 

WHEREUPON the Houſe ordered that their Appears 


ance be recorded ; and that they attend again to-morrow 


in order to plead the Pardon. And the Recognizance of 


the Lord Nazrn was reſpited *till that Day Fortnight. 
Om the morrow the Lords Carnwarth and Widdrington 


then attending were called in, and the Lord Chancellor ac- 
quainted them ſeverally that it appeared by the Records of 


the Houſe that they ſeverally ſtood attainted of High Trea- 
ſon, and aſked them ſeverally what they had to ſay why 
they ſhould not be remanded to the Tower of London. 

— THEREUPON they ſeverally upon their Knees prayed 


the Benefit of the Act, and that they might have their 
Lives and Liberty purſuant thereunto. 

AND the Attorney General, who then attended for that 
purpoſe, declaring that he had no objeCtion on his Majeſty's 
behalf to what was prayed, conceiving that thoſe Lords 


not having made any Eſcape ſince their Conviction were 
intitled to the Benefit of the Act, the Houſe, after read- 


ing the Clauſe in the Act relating to that Matter, agreed 


that they ſhould be allowed the Benefit of the Pardon as 
to their Lives and Liberties, and diſcharged their Re- 


cognizances; and gave them leave to depart without 
further Day given for their Appearance. 


On the 6th of December following the like proceed - 


ings were had, and the like Orders made in the Caſe of 
Lord Nairn. 

I. obſerve that the Lord Chancellor did not aſk theſe 
Lords, what they had to ſay, why Execution ſhould not 
be awarded, There was it is probable ſome little Delica- 
Gy as to that Point. But ſince the Allowance of the ow 
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= 5: of the Act as to Life and Liberty, which was all that 
was prayed, was an effe ctual Bar to any future Impriſon- 
ment on that account, and alſo to Execution, and might 
have been pleaded as ſuch in any Court whatſoever ; the 
> whole Proceeding muſt be admitted to have been in a Court 
having compleat Juriſdiction in the Caſe, notwithſtanding 
the High Steward's Commiſſion had been long diſſolved. 
Which is all the Uſe I intended to make of this Caſe. 
l vill not recapitulate; the Caſes I have cited, and the 
Concluſions drawn from them are brought into a very nar- 
row Compaſs. I will only add, that it would ſound ex- 
temely harſh to ſay, that a Court of criminal Juriſdiction 
founded in immemorial Uſage, and held in Judgment of 
Law before the King himſelf, can in any Event whatever 
be under an utter Incapacity of proceeding to Trial and 

© Judgment either of Condemnation or Acquittal, the ulti- 
mate Objects of every criminal Proceeding, without cer- 
tain ſupplemental Powers derived from the Crown. i 
Tus Caſes, with the Obſervations I have made on | WAY 
them, I hope, ſufficiently warrant the Opinion of the © 
© Judges upon that Part of the ſecond Queſtion in the Caſe 
of the late Earl Ferrers which J have already mentioned. 
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And alſo what was advanced by the Lord Chief Baron in 1 
bis Argument on that Queſtion, © "That though the Of- bt 
fice of High Steward ſhould happen to determine before 40 


\ [WE< Exccution done according to the Judgment, yet the 
Court of the Peers in Parliament, where that Judgment 


vas given, would ſubſiſt for all the Purpoſes of Juſtice il 
during the ſitting of the Parliament.“ And conſequent- by 
] I that in the Caſe ſuppoſed by the Qyeſtion, that Court by 
s Wight appoint a new Day for the Execution. i 
2 B. Ox the 19th of May 1760, Waſpington Earl ' | 
ere, next Brother to the late Earl, having received _ 1 
f Ws Writ of Summons, took his Seat in Parliament as 11 
VVV 1 

ſc Tux Family Pedigree as far as concerneth the preſent 4 
„inen; ens i — 

| RoBeRT the firſt Earl, who in the 29th of Charles 2d, i | 

vas ſummoned to Parliament by the Title of Lord Ferrers 4 

b' Chartley, being Grandſon and Heir to Dorothy Siſter 4 

| 5 VVV 41 

| 60 

| 
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Inſerted. . 
Author groundeth his Opinion? He freely confeſſeth, that it 
tbe Sea Service hath directly come in Fudgment. What thi 


_ Caſes there are, from which the Legality of the Profit 


ports, 


tar Shop. 


and Coheir to Robert D' Evereux Earl of Eſſex the Par- 
liament General, was in the roth, of Queen Anne creat. 


ed Viſcount Tamworth and Earl Ferrers, to him and the if 
Heirs Male of his Body. | . 


Y 4 
— * — 
2 


B: , 


— — 
Rebert died WAs RING TON, HEN v, the Lawrence died 
before his Fa- the ſecond Earl, | third Earl, before his Bro- 


RoBERT, the firſt Earl. 
5 A 


ther. | died without died without | ther Henry. 
' | Iſue Male. Ive. Wy 
—— . —— | —C_Y — — 


| ae yy | 
Three Sons who | Elizabeth Lawrence, |[WasHincrToxN,!' Other 


died without Iſ- married to the late Earl, j the preſent Sons. 


ſue in the Life of Lord North- Attainted and „ 
their Grandfather.| ampton. Executed, died | | ; 
| i without Iſſue., 


Lady Ferrers of 
 Chartley, Wife of 


The Caſe of ALEXANDER BROADFOOT. | | 
ADVERTISEMEN T. | 
THIS Caſe though already in Print, hath been though | ; 
T 


zo deſerve a Place in this Collection. It is therefore but 

If it be aſked, where are the adjudged Caſes on which th 
hath not met with one, in which the Legality of preſſing fi 
7s to be imputed to every Reader 7 udge. A few modim 
may be inferred. But the Author choſe to ground himſelf 


much better Authorities than Inferences from modern Rt 


A T the Gaol Delivery held for the City and Count) 
of the City of Briſtel, Auguſt zoth, 1743, {lexir 
der Broadfoot was indicted for the Murder of Cornelis 
Calahan a Sailor belonging to His Majeſty's Ship the Au. 


THe Caſe was thus, Captain Hanway, Commander 
the Mortar Sloop, had a Warrant from the bo of 5 
8 Admiral. 


7 THE REF F., 
EZ Admiralty, grounded on an Order of his Majeſty in Coun- 
ci, impowering him to impreſs, or cauſe to be impreſſed, 
EZ ceamen for his Majeſty's Service. The Warrant expreſly 
directeth, that the Captain ſhall not intruſt any Perſon 
cc yith the execution of it, but a Commiſſion Officer; 
cs and ſhall inſert the Name and Office of the Perſon in- 
e truſted on the back of the Warrant.” 
Tux Lieutenant of the Mortar Sloop, (the only Com- 
miſſion Officer on board beſides the Captain) was depu- 
ted by him to impreſs according to the Tenor of the 
Warrant. 5 J 
Os the 25th of April laſt, Captain Hanway being at 
Anchor in Kingroad within the Port and County of Bri- 


co preſs as they ſhould ſee Opportunity. But the Lieute- 
EF nant laid in Kingroad, on board with the Captain. 

E Towards Evening, the Boat came up with a Mer- 
chant Man, the Bremen Factor homeward-bound, in that 
pat ofthe Channel which is within the County of the City 
ol Briſtol but ſome Leagues from Kingroad ; and ſome of 
the Crew went on board, in order to preſs: who being 
informed that one or two of the Bremen's Men were con- 


cealed in the Hold, Calaban with three others of the _ 


 W Boat's Crew, went thither in ſearch of them, Where- 
eb upon Broadfoot, one of the Bremen's Men, (who had be- 
% fore provided himſelf with a Blunderbuſs and Piſtols for 
bis Defence againſt the Preſs Gang) called out and aſked 


he Preſs Gang, © we come for you and your Comrades.” 
EW hereupon he cried out,“ keep back, I have a Blunder- 
Ebuſs loaded with Swan Shot.” Upon this the others 


/ahan was killed on the ſpot, and one or two more of 


me Preſs Gang wounded, 


1 

. 
; 

. 


ount) i hat the Boat's Crew having been ſent out with 4 general Foſter. 
rd. Crder to impreſs as they ſhould ſee Opportunity, and having 
nel n Purſuance of that Order, boarded the Veſſel without a 

Mer "oper Officer, expreſly againſt the Terms of the Captain's 


Warrant, every Thing they did was to be looked upon as 
ndern Attempt upon the Liberty of the Perſons concerned, 
of tte — | | — 


\iraltl) 


fal, ordered the Ship's Boat down the Channel in order 


them what they came for: He was anſwered by ſome of 


Eopped, but did not retire. He then cried out,“ where 
zs your Lieutenant?“ and being anſwered, * he is not 
War off, immediately fired among them. By this ſhot 


Tux Caſe being thus, the Recorder was of Opinion, Mr. Serjeant 


without 
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without any legal Warrant: and he accordingly direQte 
the Jury to find Broadſoot guilty of Manſlaughter. But 


this being a Caſe of great Expectation, and uncommon 


Pains having been taken to poſleſs People with an Opinion 
that preſſing for the Sea-Service is a Violation of Magna 
Charta, and a very high Invaſion of the Liberty of the 
Subject, the Recorder thought proper to deliver his Opi- 
nion touching the Legality of preſſing for the Sea Service, 
provided the Perſons impreſſed are proper Objects of the 


Law, and thoſe employed in that Service come arined 


with a proper Warrant for that purpoſe. 


Captain Hanway's Warrant with the Indorſement, 


By the Commiſſioners for executing the Office of Lord 


High Admiral of Great Britain and Ireland, &c. and 
of all his Majeſty's Plantations, &c. 


TN Purſuance of his Majeſty's Order in Council dati 


_ tbe 19th Day of January 1742, We do bereby impower and 
 dirett you to impreſs or cauſe to be impreſſed ſo many Seamen 


and Seafaring Men and Perſons whoſe Occupations and Cal- 


ings are to work in Veſſels and Boats upon Rivers, as ſhallb: 


neceſſary not only to compleat the Number of Men allowed ti 


bis Majeſty's Ship under your Command, but alſo to Man 
| ſuch others of his Maj 7 Ships as may be in Want of 


Men ; giving unto each Man fo impreſſed one Shilling fir 
Preſs Money. And in the Execution hereof you are to takt 
care that neither yourſelf nor any Officer authorized by yiu 
do demand or receive any Money, Gratuity, Reward, 


other Conſideration whatſoever, for the ſparing, exchang- 


ing, or diſcharging any Perſon or Perſons impreſſed, or t! 


be impreſſed, as you will anſwer it at your Peril. You are 
not to intruſt any Perſon with the Execution of this War- 


rant but a Commiſſion Officer, and to inſert his Name 
and Office in the Deputation on the other Side hereof, 


and ſet your Hand and Seal thereto, This Warrant to con- 


zinue in Force till the 31ſt Day of December 1743. Aud 
in the due Execution of the ſame and every Part thereof, all 


Mayors, Sheriffs, Fuſtices of the Peace, Bailiffs, Conſtables, 
Headboroughs, and all other his Majeſty's Officers and 


Subjects whom it may concern, are hereby required to be 
aiding and aſſiſting unto you and thoſe employed by you, F 
| ang 15 


a 


THE REPOR T: 
they tender his Majeſty's Service, and will anſwer the con- 
trary at their Perils. Given under our Hands and the Seal 
of the Office of Admiralty the 31ſt Day of January 1742. 


Jo. Cokburne. 
Geo. Lee. 
J. Trevor. 


| By Command of their 
15 | Thomas Corbett. 


1 de hereby depute A. B. a Lieutenant belonging to bis 
Majeſty's Ship the Mortar Sloop under my Command, te 
impreſs Seamen, Seafaring Men, and 5 aj whoſe Occu- 


pations and Callings are to work in Veſſels and Boats upon 


DOE EE 8 
72ͤͤĩ ĩ5Ä? K 


day of 
The RECORD ER“ s Argument. 


'Ta1s Queſtion touching the Legality of preſſing Ma- 
riners for the publick Service is a Point of very great and 
national Importance. On one Hand, a very uſeful Body 
of Men ſeem to be put under Hardſhips inconſiſtent with 
the Temper and Genius of a free Government. On the 
other, the Neceſſity of the Caſe ſeemeth to intitle the 
publick to the Service of this Body of Men, whenever 
the Safety of the Whole calleth for it. 

BrroRE I ſpeak directly to the Point, it will be neceſ- 
ſary to throw out of the Caſe every Thing which doth not 
enter into the Merits of the preſent Queſtion, 

We are not at preſent concerned to enquire, whether 
© Perſons may be legally preſſed into the Land-Service, nor 
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WW whether Landmen may be legally preſſed into the Sea- 
WW Service, The preſent Queſtion I ſay, is not whether 
& People may be taken from their lawful Occupations at 
Home, and ſent againſt their Wills into a remote and 
dangerous Service; into a Service they are utterly 
unacquainted with, and poſſibly unfit for. No, the 
| only Queſtion at preſent is, whether Mariners, 


them for the Service, and inured them to it, whether 
| ſuch Perſons may not be legally preſſed into the Service 


Rivers according to the Tenor of this Warrant. In Teſti- 
mony whereof I have hereunto ſet my Hand and Seal this 


| Perſons who have freely choſen a Seafaring Life, Per- 
| ſons whoſe Education and Employment have fitted 


of 
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of the Crown, whenever the publick Safety requireth it 


founded on one and the ſame Principle, the Neceſſity of 
Coaſt defended and our Trade protected, without a naa 


ſolutely neceſſary for our Security in Time of War, would 
be an abſurd, a fruitleſs, and a ruinous Expence. 


time training up the Mariner for its Defence. 


Time: His Service and Employment continue the ver 


cially if preſſed Home ward- bound after a long Voyage 
But the Merchants who hear me know, that al 
Impreſs on Outward-bound Veſſels would be attendec 
with much greater Inconveniencies to the Trade 0 


oweth to the Crown. See 11 H. 7. c. 1. and 1 E. 3. c. 5. 10 
| 17. Car. 1. c. 28. £ 1 


Ne quid detrimenti Reſpublica capiat. 

Fon my Part I think they may. I think the Crown 
hath a Right to command the Service of theſe People, 
whenever the publick Safety calleth for it. The ſame 
right that it hath to require the “ perſonal Service of every 
Man able to bear Arms in Caſe of a ſudden Invaſion or 
formidable Inſurrection. The Right in both Caſes i; 


the Caſe in order to the Preſervation of the Whole. 
Ir would be Time very ill ſpent to go about to prove 
that this Nation can never be long in a State of Safety, our 


Force equal to all the Emergencies that may happen. And 
how can we be ſecure of ſuch a Force? The keeping up 
the ſame naval Force in Time of Peace, which will be ab. 


TAE only Courſe then left, is for the Crown to em- 
ploy upon emergent Occaſions the Mariners bred up ir 
the Merchants Service. V 

By this means the Trade of the Nation becometh 
Nurſery for her Navy; and the Merchant, while heb 
increaſing the Wealth of the Kingdom, is at the ſame 


| AND as for the Mariner himſelf, he when taken into 
the Service of the Crown only changeth Maſters for 


ſame, with this Advantage, that the Dangers of the % 
and Enemy are not ſo great in the Service of the Crown, 
as in that of the Merchant. £ Fd 
Lam very ſenſible of the Hardſhip the Sailor ſuffer 
eth from an Impreſs in ſome particular Caſes, eſpe- 


the Kingdom; and yet that too is ſometimes te- 
ceſſary, But where two Evils preſent, a vil 


This perſonal Service in caſes of extreme Neceſſity 1s 
principal Branch of the Allegiance every Subject of England 


Adminiltri 
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Adminiſtration, if there be room for an Option, will 
chooſe the leaſt. 

WAR itſelf is a great Evil, but it is choſen to avoid a 
greater. The Practice of preſing is one of the Miſchiefs 
War bringeth with it. But it is a Maxim in Law, and 
good Policy too, that all private Miſchiefs muſt be borne 

with Patience for preventing a national Calamity. And 
| as no greater Calamity can befal us than to be weak and 
| defenceleſs at Sea in a Time of War, ſo I do not know 
that the Wiſdom of the Nation hath hitherto found out 


any Method of manning our Navy, leſs inconvenient than 


7 prefling ; and at the ſame time, equally ſure and effectual. 


3 tempted i in King William's Time, had no Effect. 


more inconvenient to the Mariner and more inconſiſtent 

with the Principles of Liberty, than the Practice of 

b- preſſing: and, what is ſtill worſe, they are in my Opinion 

totally impracticable. 

Tuus much I thought proper to fay upon the Foot of 

3 Reaſon and publick Utility, before I come to ſpeak direct- 
hy to the Point of Law. Which I ſhall now do. 


preſſing Mariners for the publick Service is a Prerogative 


= recognized by many Acts of Parliament. 

] A general immemorial Uſage not inconſiſtent with any 
Statute, eſpecially if it be the Reſult of evident Neceſſity 
F and withal tendeth to the publick Safety, is, I apprehend, 
E Part of the Common-Law of England. If not, I am at 
aLoſs to know what is meant by Common Law, in Con- 
E tradiſtinQtion to Statute-Law. And therefore it is a great 


may be no Statute that expreſſy and in Terms impower- 
eth the Crown to preſs, For the Rights of the Crown, 
land the Liberties of the Subject too, ſtand principally 
upon the Foot of Common-Law ; though both have 
been in many Caſes confirmed, explained, or aſcertained 
by particular Statutes. a = 
$ 


"Tax Expedient of a voluntary Regiſter which was at- 


Ax p ſome late Schemes I have ſeen appear to me 


E AccoRDING to my preſent Apprehenſion, (and I | 
have taken ſome Pains to inform myſelf )the Right of im- 


& inherent in the Crown, grounded upon Common-Law, and 


E Miſtake in this Caſe, as indeed it would be in any other, 
to conclude that there is no Law, becauſe perhaps there 
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As to the Point of Uſage in the Matter of preſſing, [ 
have met with a Multitude of Commiſſions and manda. 


_ tory Writs to that Purpoſe conceived in various Forms; 
and from Time to Time directed to different Officers, a3 


the Nature of the Service required. 
IT would be tedious for me to cite one half of them; 


but I will endeavour to range them under ſome general i 
Heads, and then cite a few, | 


Some are for preſſing Ships. 
Others for preſſing Mariners. 
And others for preſſing Ships and Mariners, 


| In ſome, the Parties to whom they are directed are re- 
quired to make a general Impreſs upon certain great and 


_ emergent Occaſions. 


Ix others, they are confined to à certain Number of 
Ships and Mariners for ſpecial Services. 
AND in others, they are till further confined to cen. 


tain Places on the Coaſt. 


Some Commiſſions, particularly thoſe conferring the 


"Admiralty Juriſdiction and the Rights of Admiralty, war- 


rant an Impreſs as often as there ſhall be Occaſion. 
OTHERs impower Commanders of Fleets or Squz- 


drons intended for certain Expeditions, to preſs for that 


particular Service. 
Anp others impower Maſters of particular Ships to 


| preſs for manning their reſpective Veſſels. 


THis general View will be ſufficient to let us into the 
Nature of theſe Precedents. And though the Affair of 
preſſing Ships is not now before me, yet I could not well 


avoid mentioning it; becauſe many of the Precedents [ 
have met with and muſt cite, go as well to that, as to the 


Buſineſs of preſſing Mariners. And taken together, they 


ſerve to ſhew the Power the Crown hath conſtantly exer- 


ciſed over the whole naval Force of the Kingdom, 23 


well Shipping as Mariners, whenever the 7 Service 
required it. 


TH1s however muſtbeobſerved, that no Man ſerved the 
Crownin either Caſe at his own Expence. Maſters and Ma- 
riners received full Wages, and Owners were conſtantly 
paid a full Freight, But whether the Pay in either Caſe 

commenced 
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commenced from the Time of prefling, or from the Time 
of actual Entry into the Service, is not fo clear. | 
'TAERE is in Cotton s Records a Note of a Petition of 
the Commons, and the King's Anſwer upon this Subject, 
in the 47 E. 3. which inclineth me to think the latter was 
the Caſe. The Petition as abridged by Cotton is thus. 
« That Maſters of Ships may be paid the Wages of them Cott. 118. 
« and their Mariners from the Day of their being ap- No 28. 
« pointed to ſerve the King.” The anſwer is, That Rot. Parl. 
« taking of Ships ſhall not be but for Neceſſity, and Pay- 47 E. 3. N- 
« ment ſhall be reaſonable as Heretofore. 1 
Ix the ſame Parliament an Attempt was made to ob- 
tain for Owners of Ships an Allowance for Wear and 
Tear in the King's Service,  _ 5 . | 
Tk Petition is thus abridged, The Maſters of Eod. Rot. 
« Ships require an Allowance for the Tackling of their No 2g. Cott. 
« Ships worn by the King's Service.” - 7388; Ne. 296 
Tux Anſwer is, Such Allowance hath not been bere- N 
CCC T „ 
Ix the 2 R. 2. an Attempt of the like Kind was made Cott. 172. 
and with the like Succeſs, The Petition is, © That Ne 50. Rot. 
« Owners of Ships taken up for the King's Service, for Parl. 2 R. 2. 


c their Loſſes in the ſame may be conſidered; and that Pars ſecunda. 


« Mariners may have the like Wages, as Archers have.” Ne 50. 

The Anſwer is, It ſhall be as hath been uſed.” : 
THresx Petitions, though ſtiled in the Record the Pe- 

titions of the Commons as having probably begun in that 

Houſe, were really the Acts of both Houſes ; otherwiſe 

they could not have been offered to the King in a Parlia- 

mentary Way. For the antient Method of paſſing Bills 

| was, that the Matter of the Bill was tendered to the 
Crown for the Royal Aſſent by both Houſes in Form of 

Petitions, And according to the Anſwers from the Throne 

they paſſed into Laws or were rejected. e 

I cannot but obſerve, that when we ſee every Branch 

of the Legiſlature ſpeaking of the Subject of preſſing in the 

Manner they do in theſe Petitions and Anſwers, it is not 

eaſy to conceive that the Legality of the Practice was then 

queſtioned. ? Tis plain at leaſt, that it was in thoſe early 


The Citations from Cotton have been found to agree with 
the Record, 5 
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Ad Eligendum 
S Capiendum. 


EK. 2. 
Ad Arreſtan- 
dum & Capi- 


endum. 


15 R. 2. 


? | 


THE REPORT. 


Times treated in Parliament as an antient and well-know; 
Uſage. 


I come now to the Commiſſions and mandatory Writ; 
I ſpoke of. I will cite a few from Rymer's Fœdera, out 
of a great Number of the like Kind which may be met 
with in that valuable ColleQion of publick Records, 
WILLIAM Barret Commander of the Ship Julian had 
a Commiſſion to make Choice of and take up in the 
Counties of“ Kent, Eſſex, Surry, and Suſſex, as well 
within Liberties as without, 36 Mariners, and to put 
them on board his Ship, in order to proceed with the 
Prince of Wales on an Expedition to Gaſcony. 
IE like Commiſſions were given at the ſame time to 


the Commanders of ſeven other Ships for manning their 


reſpeQive Veſſels for the ſame Service. 
HERE is a Commiſſion to John Orewell one of the 
King's Serjeants at Arms to arreſt and take up 60 able 
Mariners in the Thames and Medway and Parts adjacent, 
as well within Liberties as without, and to cauſe them to 
be at Sandwich within 15 Days for the King's Service. 
JohN Elingbam a Serjeant at Arms is impowered to 


| arreſt and take up in the Counties of Somerſet, Briſtol, 


Devon and Cornwat, and in South Wales, as well within 


Liberties as without, ſo many Ships, Barges, and other 


_ Veſſels, and alſo Mariners ſufficient for manning them, 


3. H. 5. 


as ſhould be found ſufficient for an Expedition to Ireland 


under the King's Uncle the Duke of Glouce/ler. And all 


Sheriffs, Mayors, Bailiffs, Maſters of Ships and Mariners 


are required to be aſſiſting to him in that Service. 


In the ſame Year the like Commiſſions iſſued to two 
other Serjeants at Arms for the ſame Service, in Wale, 
Ireland, Lancaſhire, and Cheſhire, 1 


Joux Kingſton Commander of the Ship Katharine is 
commiſſioned by himſelf or Deputies to arreſt and take 
up, as well within Liberties as without, as many Mari- 


ners as ſhould be neceſſary for Manning his Ship, and to 
put them on board for the King's Service. And all She- 


riffs, Mayors, &c: are required to be aſſiſting to him in 


that Service. 


* See Madox Hiſt. of the Exchequer 262. in Notis, 9. 
Writ to the Sheriff of Kent for the like Service, Eligi factas, 
50 Nautas, Cc. 9e E. 2. 1 
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| THE REPORT. 
CoMMISSIONS went at the ſame time to ſix Com- 
manders of other Veſſels for manning their reſpective 


- Veſſels in the ſame Manner; and for the ſame Service. 


A Mandatory Writ iſſued directed to Thomas Colledge 
Serjeant at Arms, and to Ralph [ngolsby, and to the Cuſ- 
tomers of the Port of Sandwich, and of every Port from 
thence to Southampton, requiring them to arreſt and take 
up for the King's Service all and ſingular Ships, Barges, 
and other Veſſels capable of tranſporting Men or Horſes, 
of what Burden ſoever; and alſo all Maſters and Mariners 


that could be found in any of the Ports mentioned before, 
and to put the ſaid Maſters and Mariners on board the 


ſaid Veſſels for an Expedition to the Dutchy of Aguitain; 
Any Royal Letters of Licence thentofore granted to any Per- 
ſen or . or any other Matter notwithſtanding: And 
all Sheriffs, Mayors, and other Officers are required to be 
aſſiſting to them in that Service. 85 = 5 

Ar the ſame time the like Writs iſſued to the Cuſtom- 
ers and other Officers of almoſt all the Port- Towns in 
the Kingdom. 85 


T EERx is a Commiſſion to the Maſter and Purſer of 
the Mary Grace impowering them to arreſt and take up, 

as well within Liberties as without whereſoever they could 
be found, as many Mariners as ſhould be ſufficient for 


Manning their Veſſel, and to put them on board at the 
King's Wages and for his Service. . 
Ar the ſame time the like Commiſſions iſſued to four 


other Maſters for Manning their reſpective Ships in the 


ſame manner. 1 | 


The like Commiſſions to Maſters of Six Veſlels. 


The like to Eleven Maſters in the ſame Form. 
I will now mention a few Precedents of another Sort; 


which, becauſe they relate in great Meaſure to one and 
the ſame Service, I will place together, to avoid as much 


as poſſible a needleſs Repetition in Matters of Form. 


Ixs k are either ſpecial Commiſſions for command- 
ing Fleets or Squadrons intended for certain Expeditions 
mentioned in the Commiſſions; or the general Commiſ- 


ſions conferring the whole Admiralty Juriſdiction with the 


Rights of Admiralty, whether to one Perſon under the 


Stile of High Admiral or to two under the Character of 
e EY | L 2 Admirals 


Si; H. 6. 


14 E. 4. 
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THE REPORT. 


Admirals of the North and Weſt. Which latter was the 
uſual Manner of conferring the Admiralty Juriſdiction be- 


fore the Office of Lord High Admiral of England came 


much in Uſe. 


As to the ſpecial Commiſſions, Sir William Bardulpb 
was appointed Admiral of a Fleet then intended to be fit- 


ted out; his Commiſſion impowereth him among, other 


Things to make Choice of and take up for the King's Ser- 


vice a ſufficient Number of Mariners and others, and to 
put them on board the Fleet, and to puniſh and chaſtiſe 


ſuch Mariners who ſhould be diſobedient or enter in 
that reſpect. : 
Tu Lord Willughby de Broke was appointed Com- 


mander in Chief of the Fleet and Army then intended for 
an Expedition to France; he hath the fame Powers with 


had, 


Sir Martin Frobiſher had a Commiſſion, which after 
reciting that the Command of a ſmall Squadron intended 


againſt the Spaniards in the Weſt Indies had been given to 


him, goeth on thus, We therefore let you to wit that 
ec we have authorized and appointed, and do by theſe 


„e Preſents give full Power and Authority to the ſaid Sir 


« Martin Frobiſber, or to his ſufficient Deputy or De- 


© puties whereſoever he ſhall have Need, to preſs and 
“é take up for our Service to the Furniture of ſuch Ships 
c as ſhall he committed to his Charge in any Place upon 
“ our Coaſts of England or Ireland, any Mariners, Sol- 
* diers, Gunners, or other needful Anise And then 


requireth all Juſtices and other Officers to be aſſiſting to 
him in the Premiſes. 

1 would not be underſtood to ſay, that all Commanders 
of Fleets or Squadrons for ſpecial Services have had the 
ſame Powers as thoſe I have mentioned. The Truth is, 


the greater Number of theſe ſpecial Commiſſions, which 
J have met with, and thoſe too of the lateſt Date, are ſi- 
| lent as to that Point. 


I come 


regard to the Manning the Fleet as Sir Willanr Bardo | 


Six Robert Payntz is appointed to command the Fleet 
in the Abſence of the Lord //i/loughby, and hath the ſame 
Powers with regard to the Mane the Fleet. 
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THE REPORT. 

I come now to the general Commiſſions conferring the 

whole Admiralty Juriſdiction and the Rights of Admiralty. 

AND thoſe I have met with, though I apprehend they 
all agree in Subſtance with regard to the preſent Wt 
on, yet differ a little in Point of Form. 

In the toth E. 3. and in the 12th of the ſame Reign, 
the Admirals (for at that Time there were two, one for 


the North, the other for the Weſt) are impowered to 


make Choice of, as well within Liberties as without, 
able-bodied Men fit for the Service, and to put them on 


board the Fleet. The Word El;gendi made uſe of in theſe 
Commiſſions, is the Word uſed to the ſame Purpoſe a- 


bout that time in all the Commiſſions for preſſing for the 
Land-Service, which was then likewiſe practiſed. You 
have the Word 1n relation to the Land-Service in the 


& Archers Choſen to go into the King's Service out of the 
“Realm, ſhall be at the King's Wages from the Day 
* they depart out of the Counties where they were Cho- 
« /en till their Return.“ 
Ix the goth E. 3. the Admirals Commiſſions with re- 
gard to this matter run thus, Nec non Naves & Navicu- 
las Guerinas, quot neceſſariæ, cujuſcunque portagii fuerint 


quoties neceſſe fuerit, Congregandi- & Marinarios & alios 


pro Navibus & Naviculis illis neceſſarios Eligendi, Capi- 
endi, & in Eiſdem ponendi, & Hujuſmadi Marinaries qui 
rebelles & contrarientes fuerint in hac parte, debits Com- 
beſcendi & Caſiigandi: & ad omnia alia Quæ ad Officium 


Admiralli pertinent IN HAC PARTE Faciendi & Exer- 
cendi; 


fuerit faciendum. x 

AND all Sheriffs, Mayors, Bailiffs, Miniſters, Owners 
of Ships, Maſters and Mariners are required to be aiding 
and aſſiſting to them in the Premiſes. 


The Admirals Commiſſions run exakt!y in the ame 


Form. 


So doth Thomas of Lancaſter 8 Commilion of High 


Admiral. 


So doth the Farl of Warwicks Commiſſion of High 
Admiral. 


And fo doth the Duke of Richmond's: 
The Lord Szymour's Commiſſion of High Admiral ex- 
preſſeth the Matter a little differently ; the Words are, Ac 


L 3 44 


10 E. 33 "hg 
a | 


«© Men at Arms, Hoblers and 


prout de Jure & ſecundum Legem Maritimam | 


1 R. . 


12 E. 3. 
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THE REPORT... EF 

ad Nautas & Marinarios & alios pro omnibus & fragulic W ji 

Navibus, conducendum & gubernandum Neceſſarios, Eli. W 7 

gendum, Capiendum & Apprehendendum, atque eoſdem in W | 

diftis Navibus & Nawviculis ponendum & retinendum. = c 

I the ſame year the Lord Seymour had another Com. IM c 

miſſion in fuller Terms, with all the Juriſdictions and t 

Rights of Admiralty particularly enumerated and fet MK I 

forth at large ; the words with regard to the preſent mat- = \ 

ter are, Et ſuper tam Naves & Naviculas Guerinas quan, = 

guaſcungue alias Naves & Naviculas ſeu Vaſa quæcunque, 12 

pro quibuſcunque Viagits, ſeu Negotiis noſtris vel Eæpediti. ti 

one eorundem; nec non Navigeros, ſive Pilotas ac Naviun Mt 

, Magiflros, Nautas, Naucleros, Vibreleatores, ſeu Bombar- WF © 

titores ac Marinarios & alias Perſonas quaſcunque, pr: F 

Navibus, Naviculis ſeu Vaſibus hujuſmodi aptos & idoneq;, Wt 

de Tempore in Tempus quot ies neceſſe fuerit, ubicunque l. WF # 

corum infra Regna & Dominia neſira prædicta tam infra | tf 

Libertates quam extra, Congregandum, Deligendum, Re- E Of 

tinendum, Gapiendum, Arręſiandum, Deputandum & Aj 'C 

fignandum abſque Interruptione ſeu Impedimento per quen- 

cunque in contrarium, fendo; cum plend Juriſdiction- 2 1 

il Poteflate ad exequendum Omnia & Singula gue in hac parte 
i er Magnum Admirallum noſtrum & Prafetum General) Se 
Claſſis & Marium, Jure fieri debent, poſſint, vel ſolent. on 
3 E. 6. Ihe Earl of Z/arwick had a Commiſſion of High ex 

. Admiral in the ſame Form. - 5 ce 
16 Jac. . And ſo had the Duke of Buckingham. d ſu 
= Ap now, when I conſider theſe Precedents, not fetch- ih 
j ed from dark, remote, and unſettled Times, but running M 
fi Uniformly through a Courſe of many Ages, all, as I cor- 

| ceive, ſpeaking to the ſame Purpoſe though in different ſhi 
| Forms of Expreſſion ; ſome for making Choice of, others M 
= and thoſe the much greater Number and of the lateſt Date, pe 
ll | * The Earl of Neri hum berland's Commiſſion in the Time of King Chari: | + 
if the Firſt is filent with regard to theſe Powers; and I am inclined to think 7 
{ they were not inſerted in any Commiſſion in the latter Part of that on 
i Reign. But that Matter is ſufficiently accounted for towards the End ot. en: 
k this Argument. i | 2 . | | | 5 for 
if The High Admirals ſince the Reſtoration have had all the Powers for Preſ- : 
1 ſing conferred upon them in as full a Manner as in any of the Commiſſions mi 
th | have cited; and nearly in the ſame Terms as in Lord Seymour's ſecond ha, 
| Commiſſion. And during ſuch Commiſſions, whenever an Impreſs hath | 


been ordered, it hath been by Warrants from the High Admiral. But whe! 
1 | that Office hath been put in Commiſſion the ſame Service hath been con- 
l ſtantly carried on by Warrants from the Admiralty Board, grounded on O 
| ders made from Time to Time by the King in Council, as the Exigency “ 
| Affairs hath required. | | 
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THE REPORT. 


for making Choice of and taking up, or for arreſting, 


board for the publick Service : when I conſider theſe Pre- 
cedents with the Practice down to the preſent 'Time, [I 


cannot conceive otherwiſe of the Point in Queſtion, than 


preſſing, and taking up, Mariners, and putting them on 


that the Crown hath been always in Poſſeſſion of the, : 


Prerogative of preſſing Mariners for the publick Service. 
Which Prerogative hath been carried into Execution, as 


well by Virtue of ſpecial Commiſſions iſſued as the Exi- 
gency of Affairs required, as by the Perſons who from 
time to time have been intruſted with the whole Admi- 
ralty Juriſdiction. 

AND indeed, the Words tonching is. manning the 


Fleet, impowering the Admirals to do and execute all o- 


ther Matters and Things touching that Service which be- 
long to the Office of Admiral ſeem to imply, either that 
thoſe Powers were deemed to be inherent in the Office, 


or that they had been conſtantly by exprels Words in the : 
' Commiſſions annexed to it. 


To this Purpoſe I will mention a very remarkable 
Tranſaction in the Parliament of the 7th and 8th H. 4. 


COMPLAINT was made in Partiament that the Sea- 
dervice had been greatly neglected, and that Depredati- 


ons were daily committed. To remedy this Evil a very 
extraordinary Expedient was offered, to which the Ne- 
ceſſity of the King s Affairs obliged him for the preſent to 
ſubmit. It was, that the naval Force of the Kingdom 
ſhould for a Time, be put under the Direction of the 
Merchants themſelves. 

AccoRDInGLyY an AQ paſſed that the Merchants 
ſhould have the keeping of the Seas from the firſt Day of 
May 1406 to Michaelmas 1407. And to defray the Ex- 


pence of this Service they were to be intitled by Writs of 


Privy Seal to certain Duties mentioned in the Record, as 
I find it abridged by Cotton. | 
AMONG other Proviſions touching this Matter, it was 


Cott. 452. 


. Rot. 


enacted that the Merchants ſhould name two Perſons, one 837 8 H. 4. 


for the North and the other for the South, who by Com- No 19 to Ne 
miſſion ſhould have the like Powers as aber Admirals have 26. 


bad. 
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TH E R E PORT. 
In Purſuance of this Act, Nicholas Blackbourn was 


named by the Merchants for the North, and Richard Ci. 


deraw for the South. 

' Ont might reaſonably hope that no Powers deemed 
illegal or oppreſſive, no Powers hurtful to Trade or grie. 
vous to the Mariners, ſhould be inſerted in the Commiſi- 
ons of Admirals nominated by the Merchants. But it 


| happeneth that Blackbourn's Commiſſion is extant, and 
runneth in the very Words of thoſe I have cited from 


the soth of E. 3. to the 17th of H. 8. 


'You have it in Rymer. It reciteth the Act of parlia | 


ment, and that Blackbourn had been nominated by the 
Merchants for the North, and then goeth on in the uſual 
Form impowering him to make Choice of, take up and 
put on board ſuch Mariners and others as ſhall be found 
neceſlary for the Service, and to puniſh and chaſtiſe ſuch 


as ſhall be diſobedient and refractory in that behalf. 


Tur Commiſſion was to continue as long as the Mer- 
chants ſhould have the keeping of the Seas, which indeed 
was not long. For before that Parliament roſe, this Ne 


| velty came to an end: the Merchants were eaſed of a Ser- 


vice they were found to be very unequal to, their Admi- 


rals Commiſſions dropped, and the whole Direction of the 


Marine returned to its proper Channel. 

I think it may ſafely be inferred from this Record that 
in the Judgment of thoſe Times, andin a Concern of the 
Merchants themſelves, the Practice of manning the Na- 
vy by the Methods mentioned in theſe Commiſſions was 


eſteemed to be neceſſary for the Service and a Branch of 
Admiral Juriſdiction. * 


I come now to the Statutes which ſpeak of this Matter. | 
ANp Ido admit that I know of no Statute now in force, 


which directly and in expreſs Terms impowereth theCrown 
to preſs Mariners into the Service. And admitting that the 


Prerogative 1s grounded on immemorial Uſage, I know of 


no Neceſſity for any ſuch Statute. For let it be remem- 


bered, that a Prerogative grounded upon general 1 immemo- 


5 The Parliament Roll placeth this Parliament in the 80 of 
H. 4 Whereas Rymer, Dug dale, and the printed Statutes 
place it in the 7*". It was, to ſpeak in modern Language, 3 


Parliament of the 7th and 8th of that Reign. It began in the 
| 7 and ended 1 in the 81b. 


ria 
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nal Uſage not inconſiſtent with any Statute, nor repug- 
nant to the publick Utility, is as much Part of the Law 
| of England, as Statute-Law. You will be pleaſed to 
carry this Obſervation too along with you, that the 


ſübſiſting and not diſallowed, are at leaſt an Evi- 
dence of the Uſage, if they go no further. I mean if 
they do not amount to a tacit Approbation of it. 


t frequently mention a Practice utterly illegal, and repug- 
nant to the Principles of the Conſtitution as ſubſiſting, 
without ſome Mark of Diſapprobation. 


2. c. 4 It is an Act againſt Mariners deſerting the Ser- 
vice; not to be met with in the later Editions of the Sta- 
tutes at large, which give us only the Title of this Act, 
with a Note that it is altered by the 18th H. 6. and 5 Eliz. 
Ir is however ſtill in Force, and as ſuch is inſerted by 
E Raftal in his Abridgment under Title Mariner No. 1. My 


Abridgment under Title Saman Ne 1, I will give you 
the Words of the Act as far as concerneth this Point, as 


I with the laſt Year of H. 7. Item becauſe that divers 


© © the'ſaid Service without Licence of the Admirals or 
4 their Lieutenants.—lIt is ordained and ſtabliſhed that 
© © all thoſe Mariners which from henceforth ſhall do in 
E *©* ſuch manner—ſhall be holden to reſtore to our ſaid 
| © Sovereign Lord the King the double of that they have 
(taken for Wages, and nevertheleſs ſhall have one 
E © Year's Impriſonment without being delivered by Main- 
Þ © priſe, Bail, or by any other Way,” 

E THe Act then goeth on to direct how fugitive Mariners 
| ſhall be apprehended and dealt with; and concludeth with 
& this Clauſe, The like Puniſhment ſha!l be made of Ser- 
| *Jeants of Arms, Maſters of Ships and all others that ſhall 


| *lt is likewiſe in a Collection of the Statutes at large, called 
| Raſial's Statutes, printed 1618, and in an old Collection of the 
| Statutes called the Great Book of Statutes ; and in every Edition 
& antecedent to Pulton's in 1618. 


. —— I — tes i AY — —— 


| Statutes which mention preſſing as a Practice then 


Fo it is hard to conceive, that the Legiſlature ſhould 


E worthy Friend Mr. Cay hath likewiſe inſerted it in his 


I find it in an Edition of the * Statutes at large ending 
Mariners after they be Arreſted and Retained for the 


King's Service upon the Sea in Defence of the Realm 
and thereof have received their Wages, do flee out of 


cc be 


1 £ Tux Firſt Statute I have met with is that of the 2 R. 2 R. 2. c. 4. 
B 
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& beattainted before the Admiral or his Lieutenant afore. 
ce ſaid, that they have any thing taken of the ſaid Mariner 
c for to ſuffer them to go at large out of the ſaid Service 
& after they have been Arreſted for the ſame Service.” 

You will be pleaſed to obſerve that the Word Arre} 
twice uſed in this Act, is made uſe of in the Precedent; [ 
cited of the 1ſt and 15th of this very Reign and in moſt of 
thoſe of later Date: it is likewiſe uſed in Ten other Com- 
miſſions in the ſame Reign touching this very Service, 
all likewiſe directed for Execution to Serjeants at Arms, 


which for Brevity ſake I have omitted. 


So that if it be aſked who are the Perſons ſubjeQed to 
the Penalties of this Act, it muſt be anſwered, Mariners 
arreſted and taken into the Service by Virtue of Commiſ. 


ſions from the Crown, in Caſe of their Deſertion; and 


Serjeants at Arms, Maſters of Ships and others execut. 


ing ſuch Commiſſions who for Lucre ſhall ſuffer them to 


80 at large after ſuch Arreſts. 
MariNneRs indeed were not ſubject to the penalties o 


this Act, unleſs they had received Wages. But might 
not a Mariner fo arreſted have reaſonably ſaid, I was 


compelled againſt Law into the Service, I did my Duty 


| while I continued in it, and dearly earned the Wages [ 


received ; might not a Mariner have ſaid this, and much 
more upon a Suppoſition of the Illegality of an Iinprels? 
Certainly he might. But you ſee Mariners though t.. 


ken into the Service by Compulſion, are by this AG 


made liable to pecuniary and corporal Puniſhment too in 
Caſe of Deſertion. f This doth more than imply the 
Legality of ſuch Compulſion. 

Ix may poſſibly be objected that the word Retained 1 15 uſed 
in the Act, and that a Retainer implieth a mutual Contract 
for ſome Service to bedone. It may, when it ſtandeth alone, 
have received that Senſe in modern Language, but in ſtrid 
Propriety it meaneth nothing more than the taking 4 


Perſon into ſome Service; and is in Truth the AG 


only of the Perſon retaining or taking And therefore 


+ See Statuta * Officio en, . Publiſhed by 
Dr. Simpſon in the Year 1743, at the end of Clarke's Praxis 
Supreme Curie Admiralitatis, — Articles 10. 37. 39- And the 
learned Doctors Notes on thoſe Articles touching Ships and 


Mariners preſſed into the King's Service. : 
When 
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when I ſee the Word retained connected with one which 
hath no other Meaning in the Engliſb Tongue than what 
carrieth with it the Idea of Compulſion, I cannot conceive 
that the Legiſlature ſpeaking of Perſons arreſted and re- 
tained ſhould mean no other, than Perſons taken into the 
Service with their own Conſent. 

THAT there was a Practice then ſubſiſting of taking 
Mariners into the Service by Compulſion cannot be de- 
nied : the Parliament could not be ignorant of it. Is it 

ſſible then to imagine, that they could uſe a Word which 
- manifeſtly ſignifieth Compulſion, and yet mean nothing 
more than a mutual ContraQ ? Beſides, it cannot be con- 
ceived that Serjeants at Arms, who as I before obſerved 
were the Perſons about that Time uſually employed in 
the Service of preſſing, could be expreſly and by Name 
ſubjected to the Penalties of the Act, if no Mariners but 
E ſuch as voluntarily entered into the Service were compre- 
J ont, 5; T7. ng. 
| Tre next Act is that of the ad and 3d Ph. and Mar. 2, 3 Ph. & 
E which layeth a Penalty on Watermen plying between Mar. 16. 
Graveſend and Windſor, who, to ſpeak in the Language of 
the Act, in the Time of preſſing by Commiſſion for 
E the Service of the Crown upon the Sea do willingly and 
obſtinately withdraw, hide and convey themſelves into 
( ſecret Places and Out- corners; and after ſuch Time of 
© © preſſing is over- paſſed, return to their Employments.” 
Tunis Proviſion *tis true extendeth only to Watermen 
on the Thames, and may be conſidered as one of the many 
E wholeſome Regulations thoſe Perſons are brought under 
by this Act. And it is mentioned in that Light in an Act 4, 5 A. c. 19. 
paſſed in the late Queen's Time. But at the ſame Time 5. 18. 
it ſheweth that Commiſſions for preſſing were then in 
Uſe. And in my Opinion it likewiſe ſuppoſeth the Lega- 
E ity and Utility of ſuch Commiſſions, and that theſe People 
ere the Objects of them. Otherwiſe why are they ſub- 
jected even to the ſlighteſt Puniſhment, for abſconding at 
the Time of the Execution of thoſe Commiſſions. 
Tur Acts which come next to be conſidered are ſome 
made ſince the Revolution. A moſt auſpicious Period! 
When the Principles of Liberty were well underſtood, 
and moſt gloriouſly aſſerted. | | | 
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THEsE are the 7th and 8th of King Wi Man, the . 
2d and 3d and 4th and sth of the late Queen. 1 
Tre Firſt is intitled In Act for the Increaſe and E. 3 
couragement of Seamen. =” 
Ir enaQeth, among other things, that Licences maybe 2 
given by his Majeſty or the Lord High Admiral or Com- 
miſſioners of Admiralty to any Landmen willing to ents MW 
into the Merchants Service; which ſhall be a Protection 
to them again/? being impreſſed for the ſpace of two Years, We 
ProviDeD ſuch Landmen bring two credible Perſons |W- 
to vouch for them. But if any Perſon ſhall vouch for any WF 
one as a Landman who ſhall afterwards appear to have WW 
been a Seaman, he ſhall forfeit twenty Pounds. * 
THE 2d and 3d of the late Queen is intitled An Ad rr 
the Increaſe and beiter Encouragement of Navigation at 1 
Security of the Coal Trade. To theſe Ends it impowereth WF by] 
Pariſh Officers to bind out poor Boys to Sea in the Me- 0 
chants Service. And enacted that Boys ſo bound out ſhall . 
not be compelled or impreſſed or permitted to enter inn the 
the Service of the Crown at Sea 'till they attain their Age e 
of Eighteen. And that Certificates of ſuch Binding ſhall WWF 9 A 
be tranſmitted by the Collectors of the reſpeQive Ports e 
to the Admiralty : and that thereupon Protections ſhall . 
be made for ſuch Apprentices without Fee or Reward, WW 4 | 
AND for encouraging other Perſons to bind themſelves We _ 
- Apprentices | in the Merchants Service, it further EnaG- mw 
eth, that Perſons ſo binding themſelves ſhall not be (on- as 
pelled or Impreſſed into the Service of the Crown for thr: 10 
Years from the Time of ſuch Binding. And that upon . 
Certificates of ſuch Binding from the Collectors of the ab 
reſpective Ports, the Admiralty ſhall grant Protections 4.5 
without Fee or Reward. 1 yg 
Ax p for encouraging the Coal Trade, It further e- inis 


4, 5 Ant. < 
19. Sect. 17. 


nacteth, that during the War there ſhall be allowed to 
every Veſſel employed in that Trade beſides the Maſter, 


hundred Tun of the Veſſel not exceeding three hundred 


Mate, and Carpenter, one able Seaman for every one 


* un, free from Impreſſing. 

TEE 4thand5thof the late Queen reciteth that Clauſe 
in the 4 of the 2d and 3d, which exempted Volunta!y | 
* for three Years, and faith, % Whereas ſuch 

66 Exemption 
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| « hath been manife/tly abuſed for the exempting and pro- 
4 jefing of Seamen from the Service, to the great Hin- 
4 drance and Prejudice of her Majeſty's Sea-Service, 


4 or Perſons of the Age of eighteen Years ſhall have any 
40 Exemption or Protection from her Majeſty's Sea-Ser- 


” « the Time they ſo bound themſelves, any Law or Sta- 
| X tute to the contrary notwithſtanding.” * 
3 Lr us now take a ſhort View of theſe Acts. 
A 
7 


PrRxsoNs under certain ſpecial Qualifications are ex- 


empted from being impreſſed. 

Jo that end in one Caſe, Licences are to be granted 
q by His Majeſty or from the Admiralty, but under proper 
Caution to prevent Abuſes, 


3 upon granted without Fee or Reward. _ 
= AxD in every Caſe theſe Exemptions, as they are con- 


are they limited too in Point of Time and withal given 
: by Way of Encouragement. And laſtly, the extending 
ke Benefit even of a temporary Exemption beyond the 
original Intent of the Legiſlature, is declared to be an 
Abuſe, and an Abuſe tending to the great Hindrance and 
Prejudice of her Majeſty's Sea- Service. 

Do not theſe Things inconteſtably preſuppoſe the Ex- 
pediency, the Neceſſity, and the Legality of an Impreſs 
in general? If they do not, one muſt entertain an Opi- 


nion of the Legiſlature acting and ſpeaking in this Man- 
ner, which it will not be decent tor me to mention n-- 


this Place. 


E For the very Notion of an Exemption when granted 
y Statute to particular Perſons, and this too by way of 
1 implieth that without ſuch Exemption 


| e Farties intitled to the Benefit of it, would by Law be lia- 


| + N B. Other Ats to the like Purpoſe which did not occur 


Well. 1. © 16. Sect. 2. 6 Annæ, c. 31, Sect. 2.1 Geo, 2. c. 17. 
e 1. f. de. 8 Set. 5. a BY 
dle 


. Exemption for three Vears, which was intended for 
es the encouragement of Landmen to bind themſelves, 


E « therefore be it enaQted and dels that no Perſon 


: 2 « vice, who ſhall have been in any Sea-Service before 


E In other Caſes, Certificates are to be returned from 
the chief Officers of the Ports, and ProteCtions there- 


| * fined to Perſons under certain limited Qualifications, ſo 


(to the Author when this Argument was delivered are, 1 Anne, 
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ble to the Duty or Burden which is the SubjeQ-matter of 
that Exemption : otherwiſe the Statute doth nothing, it 
operateth upon nothing, if no legal Duty or Burden he 
removed by it. And conſequently the granting Exemy. 


tions to Seamen under certain limited Qualifications, and 


for a limited Time only, ſuppoſeth that all Seamen in 
general without ſuch Exemption, were by Law liable to 
the Duty or Burden which is the SubjeQM-matter of that 
Exemption. 3 5 e 
Ap the many Proviſions the Legiſlature hath made 
to prevent Abuſes with Regard to theſe Exemptions, at. 
tended with a plain, full and expreſs Declaration, that 
ſuch Abuſes, namely the extending the Benefit of Exempti. 
ons beyond the Intent of the Legiſlature, tend to the great 
Hindrance and Prejudice of the Sea-Service, imply that 
the Duty or Burden which is the ObjeQ of all this Care 
and Caution, is expedient and neceſſary to the Service. 
Ay this Burden is plainly an Impreſs in Time of War. 
Wulcg from the Authorities I have cited appeareth 
to me to be grounded on Common and Statute-Law. In 
other Words, upon a general immemorial Uſage, al. 
| lowed, approved, and recognized by many AQts of Par- 
„ EE: 
AcainsT what J have ſaid, it hath been objected that 
the Practice of preſſing is inconſiſtent with the Liberty 
of the Subject, and a Breach of Magna Charta. 
L readily admit that an Impreſs is a Reſtraint upon the 
natural Liberty of thoſe who are liable to it. Butt 
muſt likewiſe be admitted on the other Hand, that every 
| Reſtraint upon Natural Liberty is not Ee Nomine illegal, 
or at all inconſiſtent with the Principles of Civil Liber 
ty. And if the Reſtraint, be it to what Degree foever, 
appeareth to be neceſſary to the Good and Welfare of 
the whole, and to be warranted by Statute-Law, 2 
well as immemorial Uſage, it cannot be complained of 
otherwiſe than as a private Miſchief : which as [I fad 
at the beginning, muſt under all Governments what: 
ſoever, be ſubmitted to for avoiding a publick Incor- 
venience. „ VV 
As to Magna Cbaria, it is not pretended that the Pac. 
| tice of preſſing Mariners for the publick Service is col: 
demned by expreſs Words in that Statute. And if it be 
= 5 Wagrrantel 
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warranted by Common and Statute-Law, it cannot be 
ſhewn to be illegal by any Conſequences drawn from 
Magna Charta. In like manner as preſſing for the Land- 
Service could not be deemed illegal, or inconſiſtent with 
© the Principles of our Conſtitution, while there were 
© temporary Acts (as there were many in the late War) 
to warrant it. 8 „ | 
BESIDES, we know that Magna Charta hath been ex- 
preſly and by Name confirmed by many Acts of Parlia- 
ment, my Lord Coke faith 32. And yet the Practice of 
pteſſing Mariners ſtill continued through all Ages, and 
vas never that I know of, once mentioned in any of thoſe 
Ads as illegal or a Violation of the Great Charter. 
E In a ſimilar Caſe, I mean the Practice of preſſing Sol- 1 E. 3. 5: 
© diers for foreign Service, there are Statutes of an early 25 E. 3. 8. 
b Date which, I conceive, were intended againſt it; though 
it was praQtiſed long afterwards. But thoſe Acts extend 
only to the Caſe of preſſing for the Land-Service, not a 
Word do I find in them touching the Sea-Service. One 
© Reaſon of the Difference, among others, may be that the 
E Land-Service was thought to be ſufficiently provided for 
in ordinary Caſes by the military Tenures : and extraor- 
dinary Caſes, Caſes of Neceſſity, ſuch as that of a foreign 
E Invaſion, were expreſly excepted. In thoſe Caſes ſaith 
the 1 E. 3. it ſball be done as in Times paſt. Which we know 
E was by Commiſſions of N Whereas no competent 
E Proviſion was made by Law for the ordinary Sea- Service. 
There were no naval Services due to the Crown, except 
thoſe of the Cinque Ports and a very few others; which 
all together were too inconſiderable to be mentioned, and 
bore no fort of Proportion to the common Exigencies of 
the Publick in Time of War. . 
Bur there is another Objection which deſerveth to be 
conſidered. It is, that temporary Acts have from time 
do time been made authorizing the preſſing Mariners for 
the Sea-Service. From whence it is argued, that 
the Legiſlature which is ſuppoſed to do Nothing in vain, 
would not have given thoſe Powers for a Time, if the 
ing by his Prerogative could have provided for the Ser- 
ice without the Aid of ſuch temporary AQs, 


\ 
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TrxGentleman who had the Care of publiſhing Lord 
Chief Juſtice Hale*s Hiſtory of the Pleas of the Crown, 


Queen's Time authorizing, as he ſuppoſeth, the pref. 
ſing of Soldiers and Mariners. I have looked into al 
thoſe Acts. They are ſolely for preſſing Soldiers and 
Marines. Not a ſingle word that concerneth the preſſing 
of Mariners do I find in any one them. 
| THERE was indeed an Act made in that Reign for 
compelling Mariners into the Service, by Methods which 
it was then thought the Prerogative alone could not war. 
rant. To that End it authorized and required Juſtices of 
the Peace and other Magiſtrates, to cauſe privy Searches 
to be made from time to time for Mariners who as the 
Act expreſſeth it, did lie hid, withdraw, and conceal then- 
ſelves, and to deliver them when apprehended to Conduc- 
tors for the Service of the Crown. And Conſtables and 
other Officers were by Warrants from the Magiſtrates, to 
make privy Searches by Night, and were impowered to 
enter Houſes and open r in Execution of ſuch War- 
rants ;z and were required to give an Account of their Pro- 
ceedings from Time to Time to theMagiſtrates on Oath; 
and in Caſe of Negligence or Remiſſneſs in the Premiſes, 
were ſubjected to pecuniary Puniſhments. Tbis is the 
Subſtance of the firſt nine Sections of the Act; which Sec- 
tions continuing in Force only *till the firſt of March 1706, 
are not printed in the later Editions of the Statutes at 
large. © 0 „ . 
Bor it cannot, I conceive, be inferred from the nen 
Powers given by this Act, that an Impreſs by Commiſſion 
from the Crown or by Admiralty- Warrants, which ws 
practiſed at that very time, was illegal. All that can be 
inferred is, that the ordinary Methods then in Uſe wer: 
found ineffectual : and therefore the Legiſlature had for 
that Time Recourſe to an extraordinary one, for compte! 


ling into the Service thoſe, who could not be come at be 
the ordinary Methods; thoſe, who, in the Language o 
the Act, lay bid, withdrew, and concealed themſelves. And for 
to that end, civil Magiſtrates and civil Officers are 't Re 
quired and authorized todo, what in the Judgment of tit -y 
Na 


Legiſlature without the Aid of that AQ, they could 10 
| have done, or at leaſt were not compellable to do. 


Av 


And whoever readeth and conſidereth the 15th and 1 8th 
Sections of this Act, which I have already cited to anotker 
Purpoſe, will hardly conceive, that That Parliament had 
any Doubts concerning the Legality of an Impreſs by the 
ordinary Methods of Lac. 985 
IxNDEED the temporary Acts of the 16th and 17th Car. 16 & 17 Car. 


1. come directly to the Point. They authorized an Im- 
preſs by Admiralty-warrants for a limited Time. And 
had temporary Acts of that Kind been frequent, or had 


the Practice of Preſſing been diſcontinued from the Time 


of Charles the Firſt, unleſs when revived by ſubſequent 
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I. c. 5. 43. 
26. 


temporary Acts, I think what hath been ſaid upon the 


Foot of antient Precedents could, after all, have had very 


little Weight. For I freely declare that antient Prece- 
dents alone, unleſs ſupported by modern Practice, weigh 


very little with me in Queſtions of this Nature, I mean, 


in Queſtions touching the Prerogative. But we all know 
that the Practice of prefling by Admiralty-Warrants 


hath continued now near a Century, fince the Expiration 


of thoſe Acts of King Charles the Firſt; without one 
Statute of the like Kind to authorize it. 


Tuxsx Acts of King Charles the Firſt do indeed ſhew | 


that the Prerogative of preſſing Mariners into the publick 
Service was at that Time doubted of: And whoever con- 
ſidereth the peculiar Circumſtances of that Time, when 
the Pretogative had in too many Inſtances been carried to 
great Lengths, and when the Nation was at the very 
Eve of a civil War upon the Subject of Liberty and Pre- 


rogative, and conſidereth withall that a naval Force muft 


in all Events, as Things then ſtood, be provided; who- 
ever I ſay conſidereth theſe Things, will not wonder 
that the Prerogative of prefling Mariners ſhould at that 


very critical Time be called in Queſtion; or that in or- 
der to procure an univerſal Submiſſion to a Meaſure ne- 


ceſſary at that Time, the Authority of Parliament ſhould 
be called in, in Aid of the Prerogative. 1 


THERE was a temporary Act made in this very Seſſion 


for preſſing for the Land-Service. It reciteth that a 


Rebellion was on Foot in Ireland, and then declareth, al- 
moſt in the Words of 1 E. 3. before cited, that by Law no 
Man is compellable to go out of his County to ſerve as a 
| r 8 Soldier, 


c. 28. 
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Soldier, except in Caſe of Neceſſity of ſudden coming of ſirange 
Enemies into the Kingdom, or except he was bound thereto by 
1 . 

Ir is worth obſerving, that no ſuch Declaration ſaving 
the Rights of the Subject is to be found in any of the 
Acts ot this Seſſion for preſſing Mariners. And the dif. 
ferent Penning of theſe Acts made in the ſame Seſſion, 
and touching Caſes of ſo ſimilar a Nature, ſtrongly inti- 
mateth, that the Point was not even, at that critical Time, 
thought equally clear in the one Caſe as in the other, 
The fame Obſervation occurreth with Regard to the dif. 
ferent Penning of all the Acts of the late Queen for preſſ. 
ing Soldiers and Marines, and of that for Preſſing Mari. 


ners; the former declare that it was neceſſary at that 
Time of War, that Soldiers and Marines ſhould be raiſed 
by the Methods preſcribed in the Acts, By common 


«© Conſent and Grant in Parliament.“ "Theſe are the 


Words of the Act, and they are the very Words made 


uſe of to the ſame Purpoſe in the 25th E. 3. already cited. 
The latter without any ſuch Declaration barely impower- 


eth and requireth Magiſtrates and other Peace-Officers to 
make ſearch for and apprehend Mariners, who then lay 


hid, withdrew and concealed themſelves, and to ſend 
them into the Service. Dn 5 
Lord Chief Juſtice Hale in his Hiſtory of the Pleas of 


upon the Acts enabling preſſing Soldiers and Mariners 
for foreign Service upon or beyond the Sea, namely 
17 Car. c. 12, 25. 26. may think thoſe Times made 
* ſome Doubt of it. But of this,” ſaith he, I de- 
5 liver no Opinion.“ „ 
THAT learned Man, you fee, carrieth the Inference from 
theſe temporary Acts no further than to render the Mat- 
ter doubtful, and fo he leaveth it. But had he lived to ſee 
the Practice of preſſing Mariners continue near a Century 


longer, and eſpecially had he ſeen this Practice treated by 
the Legiſlature in the Manner the Acts made ſince the Re- 


volution treat it, I think what was then but Matter of 
Doubt would have now appeared to him in a different 


Light. I confeſs it doth ſo to me. For Rights of every 


Kind which ſtand upon the Foot of Uſage, gradually fe- 


ceive 


A — CL EE —— « 


the Crown, ſpeaking of the Legality of preſſing which 
he indeed ſeemeth to doubt of, faith, ** He that looketh 
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ae new ſtrength in Point of Light and Evidence from 


> 


[2 


2 5 N 


+ 


. 


e continuance of that Uſage; as it implieth the tacit 
Conſent and Approbation of every ſucceſſive Age in 
which the Uſage hath prevailed. But when the Preroga- 
tive hath not only this tacit Approbation of all Ages, the 
preſent as well as the former on it's ſide, but is recog- 


% 
' 


nent, as in the preſent Caſe I think it is, I ſee no legal 
W Objetion that can be made to it. 


thought a ſufficient Excuſe for me in that reſpect. For it 


thod yet found out for manning our Navy in Time of 
© b a 0 . oy 

War, for raiſing that number of Mariners which the Le- 
Weiſature from Time to Time declare to be neceſſary for de- 
ending our Coaſt and protecting our Trade, Whether 
this Method be legal or no. This I fay is the Queſtion. 
And therefore I could not ſatisfy myſelf without enter- 


8 


ing as far into the Merits of it as I could. 


© reſerve. 
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W nized or evidently preſuppoſed by many Acts of Parlia- 
I make no apology for the length of my Argument, | 
W becauſe I hope the Importance of the Queſtion will be 


is no more nor leſs than, whether the only effectual Me- 


= AnD I have delivered my Opinion upon it without any 
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INTRODUCTION _ 
- TO: THE - 


DISCOURSE on His a TrEAS0N- 


3 | | | | | (4 
4 IGH TREASON being an offence com- hh 
H mitted againſt the Duty of Allegiance, it may ny 
be proper, before Iproceed to the ſeveral Species fl io 
of that Offence which will be the Subject of this Diſ- 1 
courſe, to conſider from whom, and to whom Allegi- 4 
ance is due. © 1 f 


SECT. 1. Wir regard to Natural-born Subjects SECT. 1. Wo 


there can be no Doubt. They owe Allegiance to the bw 
Crown at all Times and in all Places. This is what we {10 
call Natural Allegiance, in contradiſtinction to that which 114 
is local. The Duty of Allegiance, whether natural or 1 
local, is founded in the relation the Perſon ſtandeth in 1 
to the Crown, and in the Privileges he deriveth from that "Fa 
Relation. Local Allegiance is founded in the Protection 1 
a Foreigner enjoyeth for his Perſon, his Family or Ef- 1 
fects during his Reſidence here; and it ceaſeth whenever 1 
he withdraweth with his Family and Effects. Natural 1 
Allegiance is founded in the Relation every Man ſtandeth J 
in to the Crown, conſidered as the Head of that Society 1 
whereof he is born a Member; and on the peculiar Pri- + pant 


vileges he deriveth from that Relation, which are with 
great Propriety called his Birthright. This Birthright 
nothing but his own Demerit can deprive him of; it is 
indefeaſible and perpetual. And conſequently the Duty 
of Allegiance which ariſeth out of it, and is inſeparably 
connected with it, is in Conſideration of Law likewiſe 
unalienable and perpetual. VV 
Tux Merits of Dr. Storey's Caſe in point of ſubſtantial Dy. 298. pl. 
Juſtice, turned ſingly upon the Doctrine of natural Alle- 29. 300. pl. 
giance®, And in a very modern Caſe this Doctrine was trea- 38. Camb. 
ted by the Court as a Point never yet diſputed. How far Ae 14. Eliz. 
prudential Conſiderations grounded on Reaſons of State or 
even the Principles of natural Equity, may under certain 


 * Frneas M. Donald's Caſe on the ſpecial Commithon in 
vurry 1746, reported before. | 5 
— —ͤ—ͤ Circum- 


-v 
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Circumſtances induce the Crown to diſpenſe with a rigo- 
rous Execution of a Law, extremely right and expedient 
conſidered as a general Rule, falleth not within the 2 
paſs of my preſent Enquiry. 

Tur Doctrine of Allegiance founded in Birth may, ay 
I have ſaid, be conſidered as a good General Rule, though 
not univerſally true. Caſes may be put which will A 
conſidered as Exceptions to it, which I will not enter 
into at this Time. Whenever they come in Judgment, 
due Regard will certainly be paid to them. 

Axp whenever in the Caſe of Individuals the General 
Rule ſhall be found to border on the fummum jus, the 
Benignity of our Law hath provided a proper Reſource 
in the Equity of the Crown; I ſay the Equity of the 
Crown, for Mercy to Mac wan e when properly con- 
ducted is founded in Natural Equity, and in the Prin- 
cCiples of our Conſtitution.“ It is nothing more than 
weighing the Merits of each Caſe all Circumſtances con- 
ſidered, in the Scale of Wiſdom and ſound Policy, a= 
gainſt the Rig gour of the Law. 

MR. A. Bbnale, whoſe Caſe I have juſt mentioned, 
was pardoned upon very Equitable and eaſy Terms. 
Turk have been Writers who have carried the No- 
tion of natural, perpetual, unalienable Allegiance much 
farther than the Subject of this Diſcourſe will lead me. 
They ſay, very truly, that it is due to the Perſon of the 
King; and from thence have drawn Conſequences, which 
do not fall within the Compaſs of the preſent Inquiry, and 
ſhall therefore be paſſed over. It is undoubtedly due to the 
Perſon of the King; but in that reſpect natural Allegi- 
ance differeth nothing from that we call local. For Al- 
legiance conſidered in every Light is alike Due to the Per- 
ſon of the King; and is paid, and in the Nature of 
Things muſt conſtantly be paid, to that Prince who for 
the Time being is in the Actual and Full Poſſeſſion of 
the Regal Dignity. The well-known Maxim which the 
Writers upon our Law have adopted and applied to this 
Caſe, Nemo poteft exuere Patriam, comprehendeth the 
whole Doctrine of Natural Allegiance, and expreſſeth 

my Senſe of it. 


* See the Coronation Oath, Will You to your Power 
cauſe Law and Juſtice 7 in Mercy to be executed | in all 


Tour Judgments! * 
e 
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SECT, 2. Ax Alien ho Sovereign is in n Amity SEC T. 3. 
with the Crown of England, reſiding here and receiving 
W te Protection of the Law, oweth a local Allegiance to 
the Crown during the Time of his Reſidence. And if, 
during that Time he committeth an Offence, which in 
E the Caſe of a Natural-born Subject would amount to 
EZ Treaſon, he may be dealt with as a Traitor. For his 
| Perſon and Perſonal Eſtate are as much under the Pro- 
WW teftion of the Law as the Natural born Subje&'s: and 
if he is injured in either, he hath the ſame Remedy at 


R Law for ſuch Iajury. 1 e 
„ SEC T. 3. Av Alien whoſe Sovereign i is at Enmity SE C T. z. iy ; 
W with us living here under the King's Protection,“ com- 0 
mitting Offences amounting to Treaſon, may likewiſe 1 
be dealt with as a Traitor. For he oweth a tempo- 1 
3 rary local Allegiance, founded on that Share of Protec- oy | 
b | tion he receiveth. | a 
. 8 E CT. 4. Aub if ſuch Alien ſeeking the Protection 8 EC + o% 4 Wo 
2 | of the Crown, having a Family and Effects here, ſhould bl 

2 during a War with his Native Country, go thither and Wo 
= there adhere to the King's Enemies for Purpoſes of Hoſti- 1 
Z ih, he might be dealt with as a Traitor. For he came 1 
and ſettled here under the Protection of the Crown. And. T7 
though his Perſon was removed for a Time, his Effects wet: 
5 and Family continued ſtill under the ſame Protection. 3 Traey, 1 
This Rule was laid down by all the Judges aſſembled at Price, Dod, ul {6 
6 | the Queen? s Command Jan. 12th 1707. and Denton. 1'x% 
Ir is to be obſerved that the Judges in the Reſolution l 
E Y kt cited laid a conſiderable Streſs on the Queen's Declara- 1 | f 
lion of War againſt France and Spain; whereby ſhe took Wi. 
into her Protection the Perſons and Eſtates of the Subjects "If 
# thoſe Crowns reſiding here and demeaning themſelves 1 

F dutifully, and not correſponding with the Enemy. King — 1 qt 
Viliam and Queen Mary did the ſame in their Declara- 10 
ben of War againſt France, and ſo did his late Majeſ- = fi 
Et. Theſe Declararions did in faQtput Frenchmen reſiding Ws 
bere and demeaning themſelves dutifully, even in Time of * 1 

* See 9. A. c. 16. the Judg ment of Parliament touching 19 


che Caſe of the Marquis de Ciiſeard reſiding here during the 
Wa. and holding a traiterous Correſpondence with France. 
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SECT. 5. 


4 St. Tri. 
587. 689. 
Cranbourn's 


Caſe. Salk. 
may be omitted, and man ny Precedents there are where 
0 


| 63 3. 


they have been omitted: 


_DISCOURSE I. 


War, upon the Foot of Aliens coming hither by Licence 
or Safe- conduct. They enabled them to acquire perſonal 
Chattels and to“ maintain Actions for the Recovery of 
their Perſonal Rights in as full a manner as Aliens Any 
ma 

Bor as J ſaid els, all Aliens Enemy reſiding here 
under the Protection of the Crown, though poſſibly not 
favoured as the Perſons laſt mentioned, yet they, in 


Caſe they commit Crimes which in a Subſect would a- 
mount to Treaſon, may be dealt with as Traitors. For 


their Perſons are under the Protection of the Law; and 
in Conſequence of that Protection, they owe a local 


aca dent Allegiance to the Crown. 


SECT: 5. 1n the Caſe of Treafon commited by an 
Alien, the Indictment muſt charge that it was done Cin. 
tra Li geantiæſuæ debitum, leaving out all the Words which 
import a Natural Allegiance. Theſe Words are generally 


uſed in the Caſe of Natural-born SubjeQs, but they are 


not abſolutely neceſſary even in thoſe Cafes. They 


r every Species of Allegiance 
15 comprized under the general Word Allegiance. And 
therefore, in my Opinion, the ſafer Way is to omit 


them in all Caſes; were it but to keep clear of the Dif- 


SECT: 6. 


ficulties mentioned i in the next Section. 


SECT. 6. Ir was faid by the Court in the Caſe of 
Cranbourn cited in the laſt Section, that if an Alien be In- 
dicted for Treaſon Contra NATURALEM Dominum, or Cn. 
tra NATURALIS Ligeantie ſue debitum, the Defendant 


may give Alienage in Evidence. And if that appeareth, he 


ſhall be acquitted; becauſe the Indictment chargeth a 


| Breach of that Species of Allegiance which is not due from 


an Alien. But it ought to be obſerved that that Point 
was not then in Judgment before the Court nor could be; 


for Cranbourn was a natural-born Subject. And that when 


it did come directly 9 5 Conſideration, as it did 11 1 


* Sce the Caſe of W ll; and Williams, Salk. 46 Lutw 
34. L“ Raym. 282. Paſch. 11. Anne, a like Caſe in Trovt 
by the Adm? of Guiſeard m mentioned i in he Marginal Note 
on Section 3. 

Ven 
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not go ſo far as to direct the Jury to acquit him in Caſe 
they were ſatisfied of his Birth within the Dominions of 
the French King, but told them, that if they thought him 


guilty of the Charge in the Indictment, they ſhould find 


him ſo, and withall find that he was an Alien born in 
the Dominions of the French King: this I preſume was 
done in order that the Point might be further weighed 
and conſidered on a ſpecial Verdict. But the Jury ac- 
quitted him of the whole Charge, and ſo the Point never 
came in Judgment. And I do not find that it was ever 


judicially determined, though there are many Di#a in 


the Books which favour the Opinion delivered in Cran- 


bourn's Caſe. I think that Opinion is good Law, for the 
Reafon betore given. 8 : = e 


dcr. 7, Tax Caſe of an Ambaſſador or his At- 


tendants not being Subjects of Great Britain mentioned 


by Lord Hale, doing Acts which in a Subject would a- 
mount to High Treaſon, will, as his Lordſhip obſerveth, 
be always governed rather by prudential Conſiderations, 


1. Hale 
100. 


or what are generally called Reaſons of State, than by any 


fixed Rules of Law. And as Ambaſſadors generally Act 


under Direction and by Orders from their Sovereign, 


Z they have ſeldom been proceeded againſt further than 


by Impriſonment, ſeizing their Papers and ſending them 


Home in Cuſtody. Which was done in the Caſe of Count 


Gyllenberg the Swediſh Miniſter in King Geo. 1* Time. 
Bor whatever Proceedings be againſt them for State - 


Crimes, they are to be conſidered at the worſt but as Ene- 


mies ſubject to the Law of Nations; never as Traitors ſub- 
je& to our municipal Laws, and owing Allegiance to the 
Crown of Great Britain. Unleſs perhaps in Caſe of At. 


tempts directly and immediately againſt the Life of the 


King; in which Caſe no Orders trom their Sovereigns can 
be preſumed, or if in Fact produced, would juſtify or ex- 
cuſe. And therefore I ſhall not take their Caſe into Con- 
ſideration in this Place. And for the ſame Reaſon I ſay 


nothing of the Caſe of Spies taken here in time of War, ac- 
5 5 1 tual 


| 187 
Years afterwards in the Caſe of Mr. Francia a Frenchman, 6 St. Tri. 87. Re: 
born at Bourdeaux and never naturalized, the Court did 88. 23 
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DISCOURSE I. | 
tual Hoſtilities being on foot in the Kingdom at that Tin, 
nor of Priſoners of War. 4 | 
Bor for Murder and other Offences of great Enormity, 
which are againſt the Light of Nature and the Funda- 
mental Laws of all Society, the Perſons mentioned in 
this Section are certainly liable to anſwer in the ordinary 
Courſe of Juſtice, as other Perſons offending in the like 
Manner are. For tho? they may not be thought to owe 
Allegiance to the Sovereign, and ſo incapable of commit- 
ing High Treaſon, yet they are to be conſidered as Mem- 


bers of Society; and conſequently bound by that eternal 


univerſal Law by which all civil Societies are united and 
kept together. + | e e 


SECT. 8. ProTEcTION and Allegiance are reci- 


procal Obligations, and conſequently the Allegiance due 


to the Crown muſt, as I ſaid before, be paid to him 
who is in the full and actual Exerciſe of the regal 
Power, and to none other. I have no Occaſion to med- 
dle with the Diſtinction between Kings de facto and Kings 
de jure, becauſe the warmeſt Advocates for that Diſtinc- 


| tion, and for the Principles on which it hath been found- 


ed, admit that even a King de facto in the full and ſole 
Poſſeſſion of the Crown, is a King within the Statute of 
Treaſons; it is admitted too, that the Throne being 


full, any other Perſon out of Poſſeſſion but claiming . 
Title, is no King within the Ac, be his Pretenſions 


what they may : F 
FT RxEsxE Principles I think no Lawyer hath ever yet deni- 
ed. They are founded in Reaſon, Equity and good Policy. 


SECT, 9. A Prince ſucceeding to the Crown by De- 


' ſcent, or by a previous Deſignation of Parliament, is from 
the Moment his Title accreweth, a King to all Intents and 
Purpoſes within the Statute of Treaſons; antecedent to his 


own Coronation, or to any Oaths or Engagements taken to 

| + At the Gaol Delivery for the City of Briſtol in Auguſt 
1758, Peter Molieres a French Priſoner of War, was indict- 
ed for privately ſtealing in the Shop of a Goldſmith and 


Jeweller a Diamond Ring valued at C 20. I thought it 
highly improper to proceed capitally upon a Local Statute 


againſt a Priſoner of War; and therefore adviſed the Jury to 
acquit him of the Circumſtance of Stealing in the Shop and 
to find him Guilty of fimple Larceny to the Value laid in 
the Indictment. Accordingly he was burnt in the Hand 
and ſent to the Prifon appointed for French Priſoners. 


A 
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kim on the Part of the Subject. For as on the one hand, 
the Solemnity of a Coronation doth not confer, but pre- 
ſuppoſetÞ a Right to the Allegiance of the Subject inherent 
in the Perſon of the King; ſo on the cther, the Duty of 
Allegiance doth not flow from any Oaths or Engagements 
taken on the part of the Subject. For in both Caſes an 
antecedent Duty is preſuppoſed which is intended to be 
ſecured by thoſe explicit Engagements. 


IJ am however very far from thinking that the Solem- 


nity of a Coronation is to be conſidered among us meerly 
as a Royal Ceremony, or as a bare Notification of the 


Deſcent of the Crown, as Authors of high Diſtinction Coke and 

have been pleaſed to expreſs themſelves. I admit that it Hale. 

is, on the part of the Nation, a publick ſolemn Recogniti- 
on that the Regal Authority, and all the Prerogatives of 


the Crown are veſted in the Perſon of the King, ante- 


cedent to that Solemnity. But the Solemnity of a Coro- 


zation with us goeth a great deal farther. The Coronati- 
on Oath importeth on the Part of the King, a public ſo- 
lemn Recognition of the fundamental Rights of the Peo- 
ple; and concludeth with an Engagement under the high- 
eſt of all Sanctions, that he will maintain and defend 


| thoſe Rights; and to the utmoſt of his Power make the 


Laws of the Realm the Rule and Meaſure of His Conduct. 


SECT. 10. TRR Reader obſerveth that in the pre-SE 


ceding Section I take it for granted that a Title to the 
Crown may be founded, as well on a Deſignation by 


Parliament as on hereditary Deſcent. I never entertain- 


ed a Doubt of this Matter, though I am aware that ſome 


Lawyers of high Rank have gone upon a contrary Prin- 
ciple. For though the Crown hath, upon Principles of 


great Wiſdom and ſound Policy, been in all Ages conſi- 
dered as a deſcendable Right, veſted in and appropriated 


to the Royal Line, and hath in Fact continued in that 


Line ever ſince the Conqueſt, yet it is certain that the 


_ Courſe of Deſcent in that Line hath been frequently in- 


terrupted by Authority of Parliament. 


Ser. 1. Lok Chief Juſtice Hale after mention- SE CT. 11. 
ing the Caſes of Ed. ad and R. 20 is pleaſed to ſay, that the 1. Hale 105. 


former 


; Bs. 4 
* *. * 
. 85 
b 1 1 
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former was conſidered by Parliament even after his Re. . 
| ſignation and Depoſition, as a King againſt whom High W 1 
ll Treaſon may be committed. This he groundeth on the = 
\f Attainders of thoſe who were concerned in the Murder . 8 
9 of him. But thoſe Attainders ſeem to me to have been \ 
io grounded ſingly on a Principle of Law which, then pre- o . 
i vailed, that compaſſing the Death of the Father of the King W 7 
If was High Treaſon. And Lord Chief Juſtice Cole ac- 2 . 
counteth for thoſe Attainders upon this Principle, and 5 
| upon no other, „JJ 
1 I have in another Diſcourſe entered largely into this c 
| Queſtion, and thoſe touched upon in the 8th and 10th Sec- n 
1 tions; and therefore I ſay no more of them in this Place. . a 
WE SECT. 12. SECT. 12. I will conclude this Introduction with 3 l 
lf 0 5 a few words, touching Clergy in the Caſe of Treaſon. 1 
| | 25. E. 3. Tux Statute de Clero provideth that Clerks convict for i , 
| ö Stat. 3. c. 4. Treaſons or Felonies touching other Perſons than the Ring 
1 Himſelf or His Raya] Majeſty ſhall have the Privilege of 8 
| Holy Church. In conſequence of this Statute meer Fe- W 
lonies of all Kinds became intitled to Clergy. And WR 
Petit-Treaſon likewiſe became ſo intitled, till ouſted by 65 
Statute. It was Treaſon of a more Private Nature, and E 
not in conſideration of Law committed againft the Fer- in 
fon of the King or His Royal Majeſly. 5 av 
As the Benefit of Clergy in the Caſe of Felony is not an 
confined to ſuch Offences as were Felony at the Time of of 
making this Statute, but in favour of Life, or rather of D 
what the Ignorance and Superſtition of former Times ve 
called, the Privilege of Holy Church, is extended to all of 
new-created Felonies; unleſs taken away by the Statute m 
creating ſuch Felony, or by ſome other: So on the other I. 
Hand, by parity of Reaſon and in Juſtice to the Crown the 
and the Publick, all new-created Treaſons which in Judg- | oct 
ment of Law are levelled at the Ferſon of the King or His 3 
| Royal Majeſty are excluded, without ſpecial Words for that tor 
Purpoſe, as coming within the Exception of this Statute. A0 


2. Hale 332. Hax, it is true, ſaith, that in all Caſes of High Treaſon Jof 

1 whether declared ſo by the Statute of Treaſons or new- E |] 

ly enacted ſince, the Privilege of Clergy is taken away. hin 

The Rule is general, but I apprehend the learned * eul⸗ 
hg OF | | mu | 4 


OF HIGH TREASON. 191 
muſt be underſtood with ſome Limitation. All Sorts of 
High Treaſon touching the Perſon of the King or His Royal 
Majeſiy, come within the Exception in the Statute de 
| Clers, and conſequently are ouſted without ſpecial 
Words. But when Offences ot a more private Nature, 
which for the moſt part terminate in an Injury done to 
| Particulars, have by Reaſon of their Odiouſneſs and for 
| publick Example been made High Treaſon, or when that 
| hath been attempted ; of which the Inſtances have been 
very rare, it hath been deemed expedient to take away i 
| Clergy by expreſs Words for that Purpoſe. For ſucn 1" A 
new created Treaſons of a private Nature, could not with N + 
any Sort of Propriety be ſaid to touch the Perſon of the 1 0 
8 King or His Royal Majefly. 1 | 
I will give a few Inſtances of each Kind of Statute- 4 
Treaſons, which will ſerve to explain and eftabliſh the Diſ- 
tinction J am aiming at. 7 
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Tux new-created Treaſons concerning the Coin and | | | 
deals are Treaſons of the ſame Kind with thoſe declared | > En 1 
ſo by the Statute of "Treaſon and come under the ſame | 
Rule. They all are Treaſons againſt tbe Royal Majeſly of 
be King, _ „„ N | 1 
Tux Treaſons created by Statutes made for Aboliſh- IF 
ing the Papal and Eſtabliſhing the Regal Supremacy, for ons 49 
E avoiding Doubts touching the Succeſſion of the Crown 1 
and for eſtabliſhing ſuch Succeſſion, for the Puniſhment Will 


* 
* . 


of ſeditious and defamatory Libels tending to create 1 
Doubts and Suſpieions touching the King's Title or Go- Will 
vernment or the Royal Iſſue; theſe Treaſons and others 1 my 
of the like Nature, of which Inſtances more than enough [ = 
may be met with in the Statute Book, having a dire& Wit 
Lendency in the Judgment of the Legiſlature to diſturb '- 
the Peace and Tranquillity of the Kingdom, and to endan- 
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der the Stability of the Government, come within the | 
Exception of the Statute de Clero, as being Treafons - [1 
& touching the Per/on of the King or His Royal Majeſty. | 4 
And accordingly ſuch of them as ſtill exiſt, are ouſted $i 
| of Clergy without any expreſs Proviſion for that Purpoſe. | 0 
Bor with regard to the lower Species of Treaſons, Wl 00 
| hinted at above, as terminating in Injuries done to Parti- = 
eulars, the Law hath been taken to be otherwiſe. . 901 


r 


Nr 
— 1 — 


a 'q | 
17% 
. 7 
_F 
i b 5 2 
, 1. 


, 
_ 


Cotton's 


be taken away, and the Appeal for Reſtitutian ſaved. 
To this extraordinary Petition the King returned an An. 
ſwer, becoming the Royal Majeſty of the Crown. 


take away Clergy by expreſs Words for that Purpoſe; 
theſe Treaſons not being conſidered as done againſt the 
Perſon of the King or His Royal Majeſly, — 


8. H. 6. c. 6. 
See Raſtal's 
: Statutes. 


1. Hale 571. 
2. Hale 346. 


berein mentioned bordering upon Aels of open Hoſtility High 
_ Treaſon, without any expreſs Ouſter of Clergy. 


| Arſon unattended with Circumſtances of ſpecial Aggri- F ul 
at Common Law and not helped by the Statute de Cl; 
and that Ney declared this to be his Opinion in the Court 


of King's Bench about the 8th of Charles 1*. He adds Due 
And this ſeemed to be aſſented to by the Court.“ 5 


the 8th of Henry 6. conſidered the Offence of burning 


DISCOURSE 1 
Tux 224 of H., 8. made wilful Poiſoning High Tres. 
ſon, and enacted that the Offenders ſhould be boiled 90 
Death. This Af by expreſs Words took away Clergy, 
Ix the 8th of Edw. the 4th a Petition was tendered tg 
the King in Parliament by both Houſes, which in thoſe 
Days was the ordinary Method of tendering Bills for the 
Royal Aſſent, that Sacrilege ſhould be deemed High 
Treaſon and the Offenders Burnt to Death. Here likewiſe 
Proviſion was made by expreſs Words, that Clergy ſhout 


„ „ L!x Roy S'AvisERA. 
IHE Uſe I make of theſe Precedents is to ſhew, that 
in the Caſe of theſe inferior Treaſons terminating in In- 
Juries done to Particulars, it was thought expedient to 


The 8th of Hen. the 6th may ſeem to be an Exception 
to the Rule I am advancing. For it made the wilful 
Burning of Houſes under ſome Special Circumflance 


Bur Hale informeth us that ſome Gentlemen of the 
Profeſſion in his Time, conſidered the Offence of meer 


vation as an Act of Pudlick Hoſtility, and therefore ouſted 


Tux Learned Judge doth not Himſelf aſſent to it 
But it is plain that the Legiſlature in framing the AQ of Ent l 


Houſes and Deſtroying Goods under the Circumſtances ? bs 
deep Aggravation therein mentiened, as an Offence of the 
treaſonable Kind antecedent to that Act. And there i 
probably they might not think it neceſſary to ouſt Clerg] 
by expreſs Words for that Purpoſe. = 
| | 5 THE We Of 


OF HIGH TREASON. 

Tas Preamble recited that the Houſes and Goods of | 
divers Perſons had been then lately feloniouſly and tra:- 
© 7-roufly burnt and deſtroyed. The Statute then enacted 
that ſuch Burning of Houſes ſhall be adjudged High Trea- 
E ſon. And that this Ordinance ſhall extend to all ſuch 
Burnings /ince the firſt Day of the King's Reign, as well as 
W to all future Burning. © & 98815 
= A Retroſpect of more than ſeven Years in a Caſe fo 
penal would have been thought a moſt extraordinary 
E Meaſure, if the Offence had not in the Judgment of that 
© Parliament partaken of the Nature of High Treaſon an- 
tecedent to the Statute. Nor could former Offences of 
the like Kind upon any other Suppoſition, be with Pro- 
priety ſaid to have been Traiterouſly committed, 


Ai 
t Of Hb Tre aſon in Compaſſing the King's Death. 


Z 3 antient Writers in treating of felonious Homi- 

1 cide conſidered the felonious Intention manifeſted 
plain Fas, not by bare Words of any Kind, in the 3. Inft. 5 
ame Light in Point of Guilt, as Homicide itſelf. The © 
Nule was Voluntas reputatur pro Facfo. And while this 
Nile prevailed, the Nature of the Offence was expreſſed 
by the Term Compaſſing the Death | 
Luis Rule hath been long laid aſide as too rigorous in 


Ne Caſe of common Perſons. But in the Cafe of the King, 


Ibid. 


* 


2 geen, and Prince, the Statute of 'T reaſons hath with great 

Fropriety retained it in it's full Extent and Rigour: and 

in deſcribing the Offence hath likewiſe retained the anti- 

Ent Mode of Expreflion. © When a Man doth compaſs 25. E. z. 

or imagine the Death of our Lord the King, or of our 

Lady his Queen, or their Eldeſt Son and Heir, and 

thereof be [ provablement] upon ſufficient Proof at- 
tainted of open Deed by Men of his Condition.” 


| SECT. x. Taz Words of the Statute deſcriptive of 8 ECT. 1. 
Ne Offence muſt be ſtrictly purſued in every Indictment 
br this Species of Treaſon. It muſt charge that the De- 
f . V fendant 


204 DEQ VURSE HL 
CHAP. fendant did traiterouſly compaſs and imagine, &c. and 
I. then go on and charge the ſeveral Overt-AQts as the 


Means employed by the Defendant for executing hi 

traiterous Purpoſes. For the Compaſſing is conſidered 

as the Treaſon, the Overt-AQts as the Means made uſe 

3 of to effectuate the Intentions and Imaginations of the 

Keil. 8. Heart. And therefore in the Caſe of the Regicides, the 

Indictment charged that they did traiterouſly compa 

and imagine the Death of the King. And the taking of 

his Head was laid, among others, as an Overt-AQ of 

Compaſſing: And the Perſon who was ſuppoſed to hare 

given the Stroke was convicted on the ſame IndiQament, 

Fon what hath been ſaid it followeth, that in ever 

1 Indictment for this Species of Treaſon, and indeed for 

V. Chap. 2. levying War, or adhering to the King's Enemies, an 

ect. 13. Overt-Act muſt be alledged and proved. For the O- 

vert-ACt is the Charge to which the Priſoner mult apply 

his Defence. But it is not neceſſary that the whole 

Detail of the Evidence intended to be given ſhould be {et 

forth: The Common Law never required this Exact 

neſs, nor doth the Statute of King William, which wil 

be conſidered in it's proper Place, require it. It is ſuf- 

ficient that the Charge be reduced to a reaſonable Cer- 

tainty, ſo that the Defendant may be apprized of the 

Nature of it, and prepared to give an Anſwer to it. 

| And if divers Overt-AQts are laid and but one proved, it 

will be ſufficient, and the Verdi& mult be for the Crown. 

And therefore, where divers Overt-AQs are laid, and 

ale 122. the. Indictment in Point of Form happeneth to be faulty 

35 © * with regard to ſome of them, the Court will not quaſh 

. tit for thoſe Defects. Becauſe that would deprive the 

6. St. Tri. Crown of the Opportunity of proving the Overt-AG 
Layer, that are well laid. 15 


SECT. 2. SEC T. 2. I ſaid in the laſt Section, that in the Cale 
bof the King, the Statute of Treaſons hath with great Pro- 
priety retained the Rule, Voluntas pro faclo. The Principle 

upon which this is founded is too obvious to need much 
Enlargement. The King is conſidered as the Head of tht 

Body Politick, and the Members of that Body are conli 
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OF HIGH TREASON. 

him and with each other. His Life cannot, in the or- 
dinary Courſe of Things, be taken away by treaſona- 
ple Practices without involving a whole Nation in Blood 
and Confuſion. Conſequently every Stroke levelled at 
his Perſon is; in the ordinary Courſe of Things, levelled 
at the publick Tranquillity. The Law” therefore ten- 
dereth the Safety of the King with an anxious, and if I 
. may uſe the Expreſſion, with a Concerh bordering 1p 
= 7ealouſy. It conſidereth the wicked Imaginations of the 
. . in the ſame Degree of Guilt as if carried into ac- 


mmm 


44 ROE SETS, CET NO 
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a 


il Conſpirators meet and conſult how to kill the King, 
though they do not then fall upon any Scheme for that 


E Purpoſe, this is an Overt-A@ of compaſling his Death; 
and fo are all Means made uſe of, be it Advice, Perſua- 


_ 


ſion or Command, to incite or incourage others to com- 
mit the Fact, or to join in the Attempt. And every 
E Perſon who but aſlenteth to any Overtures for that 
E Purpoſe will be involved in the ſame Guilt. 2 
E AnD if a Perſon be but once preſent at a Conſultati- 
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| dence proper to be left to a Jury of ſuch Aſſent, though 
Conſultation, and doth not Diſſent or make a Diſcovery. 
But in the Caſe of once falling into the Company of 
eon ſome indifferent Occaſion, bare Concealment with- 
| out Expreſs Aſſent will be but Miſpriſion of Treaſon. The 
Law was formerly more ſtrict in this Reſpe&; Si ad 
| \entiens, erit ſeductor Domini Regis manifeſts. 


| perſonal Safety of the King is not confined to Actions or 
| Attempts of the more flagitious Kind, to Aſſaſſination or 


1 at his Life. It is extended to every thing wilfully and de- 
m liberately done or attempted, whereby his life may be en- 
FP dangered. And therefore the entering into Meaſures for de- 


_ Na poſing 


3 
CHAP, 
a 


© tual Execution, from the Moment Meaſures appear to 1. Hale 119! 
buave been taken to render them effectual. And therefore, Ketl. 17. 


on for ſuch Purpoſes and concealeth it, having had a 4. St. Tri, 
: previous Notice of the Deſign of the Meeting, this 18 an Evi- 680. 


the Party ſay or do Nothing at ſuch Conſultation. The 
Law is the ſame if he is Preſent at more than one ſuch 


Conſpirators, if the Party met them accidentally or up- 


Bradt. de cov 


| lempus diſſimulaverit vel ſubticuerit, quaſi conſentiens & 4 ron. C. 3.8. 
SECT. z. Tux Care the Law hath taken for the b ECT. 3. 


| Poiſon, or other Attempts directly and immediately aiming 


JJ ĩ ᷣ URGE 
CHAP, poſing or impriſoning him, or to get his Perſon int | 
8 the Power of the Conſpirators, theſe Offences are Overt. 


Ads of Treaſon within this Branch of the Statute. Fot 
Experience hath ſhewn that between the Priſon and the 
Graves of Princes the Diſtance is very ſmall. 


SECT. 4. SECT. 4. Orrrxcks which are not ſo perſonal a; 
thoſe already mentioned, have been with great Propriety 
brought within the ſame Rule; as having a Tendency, 

| though not ſo immediate, to the ſame fatal End. Arq 

Dr. Story's therefore the entering into Meaſures in Concert with Fo. 

Caſe. reigners or others in order to an Invaſion of the King. 

| dom, or going into a foreign Country, or «ven pur. 
poſing to go thither to that End and taking any Step in | 

Order thereto, theſe Offences are Overt-AQs of Com- 

paſſing the King's Death. _ . 

PR Web Loxp Preſton and two other Gentlemen had procured e 

1. St. Tri. 3 | 5 
a Smack to tranſport them to France, but were ſtopped WF 

before they got out of the River, and their Papers ferzcd, WF 
Among the Papers was found a Scheme intended to be ! 
laid before the French King or his Miniſters for invading BW 7 
the Kingdom in Favour of the late King James the Se- 
. cond; with many Letters, Notes and Memoranda, all Wt " 
| tending to the fame Purpoſe. Lord Preſton upon his WWF * 
Trial inſiſted among other Matters, that no Overt-44 WF © 
was proved upon him in Middleſex, where all the Overt- WF " 
Acts were laid, for he was taken with the Papers in te * 
County of Kent. But the Court told the Jury, that i. : 
\ 
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upon the whole Evidence they did believe that his Lord- 
ſhip had an Intention of going into France and to car- 
ry thoſe Papers thither for the Purpoſes charged in the In. 
'diftment, his taking Boat at Surry Stairs, which are in 
Middleſex, in order to go on board the Smack was 2. 
ſufficient Overt-Act in Middleſex. Every Step taken 
for thoſe Purpoſes was an Overt-AQ. Chief Juſtice 
Halt, Chief Juſtice Po/lexfen, and Chief Baron Albin 
delivered their Opinions ſeriatim to this Purpoſe, all the 
other Judges preſent concurring. „„ 
IT uE Offence of inciting Foreigners to invade the King- 
dom is a Treaſon of ſignal Enormity. In the loweſt Eft 
mation of Things and in all poſſible Events, it is an At 
tempt on the Part of the Offender to render his — 
8 | 0 ” 5 the 
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3 
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E Treaſon. I believe Lord Hale did once fall into the ſame 
Opinion; for in his Summary ſpeaking of Conſpiracy to 
E levy War, he faith, it is no Overt-Act of compaſſing the 
King's Death, becauſe it relateth to a diftinft Treaſon. But 
© Hale altered his Opinion. And it is every Day's Expe- 1. Hale 119. 
tience that many Offences falling directly and by Name 723: 
under other Branches of the Statute, may be brought with- 

in this of compaſſing the King's Death. Levying War is 

an Overt-A&t of compaſſing; and under the Limitations 

© ſtated in the next Chapter, Conſpiring to levy War like- 
uiſe is an Overt-Act within this Branch. And ſo is a trea- 
ſonable Correſpondence with the Enemy, though it falleth 
more naturally within the Clauſe of Adbering ts the King's 
E Enemies, And in the Caſe of Patrick Harding, the raiſing 
Men with Intent to dethrone the King, and ſending them 
abroad to join for that Purpoſe with the Forces of France 
then at open War with us, which had the Overt-A@ been 
properly laid would have fallen within the Clauſe of Ad- 
& tering, was ruled to be an Overt-A& of compaſſing the 
E King's Death. And in Lord Preſton's Caſe before cited, 
he and the other Gentlemen were indicted upon both 
1 Branches of the-Statute, Compaſſing the Death and Ad- | j 
1 bering. And the compoſing, procuring, and fecreting the 
| reaſonable Papers, their taking Boat to go on Board the 1.7 
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Smack, and carrying the Papers with them in order to be WH 
See Stat. 29. H. 6. Jack Cade's Rebellion was deemed _ 
an Overt-AQ of compaſſing. See Chap. 2. S. 3. 6. 8. touch- 'Þ 1 
ung theſe Matters. oy . 450 
$ | | = Jade 1 
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OF HIGH TREASON. 197 
the Seat of Blood and Deſolation. And yet, unleſs the C H AP 


Powers ſo incited happen to be actually at War with us J. 
at the Time of ſuch Incitement, the Offence will not fall ; 
within any Branch of the Statute of Treaſons, except that 
of compaſſing the King's Death. And therefore ſince 
it hath a manifeſt Tendency to endanger the Perſon of 
the King, it hath in ſtrict Conformity to the Statute, 
and to every Principle of ſubſtantial political Juſtice, 
been brought within that Species of 'Freafon of com- 
paſſing the King's Death. Ne quid detrimenti Reſpubli- 


ca capiat. | 


SECT. 5. Lord Cike ſeemeth to have been of Opinion SECT. 5. 5 al 
that an Offence falling under one Branch of the Statute 3. Inſt. 14. 1 4 
cannot be deemed an Overt-Act of a different Species of Sum. 1 35 1 


2. Vent. 315. 


— . — . * - — 
* n a mmm 3 FP. Þ hmm 0 r 2 = T 4 > FAR ae. 
2 EP 4 . A I ws 4 —— * Pn OE ot EIS _ 25 — c de San ae 2 gh ES 
> + ta 0 — > - 3 ww 1 12 Y « - 
— 2 . * * 2 — — tre” "> — —— ey Ie 2 


— — Ih, WA ADs Sag HB 74 6 _ 


198 


CH A P, made ole of in France for the treaſonable Purpoſes eharged 


I. 
* 5 


DISCOURSE 1. 


in the Indictment, theſe Facts were all laid as Overt. 
Acts of both Species of Treaſon, 


bt CT. 6. SECT. 6. How far Words or Writings of a ſeit 


ous Nature may be conſidered as Overt-Ac&ts within 
this Branch of the Statute hath been the Subject of much 


Debate. In Mr. Sidney's Caſe it was ſaid, Scribere ef 
agere, This is undoubtedly true under proper Limitati. 
ons, but it was not applicable to his Caſe. Writing being 


a deliberate Act and capable of ſatisfactory Proof certain- 


ly may, under ſome Circumſtances with Publication be 
an Overt-A& of Treaſon. And I freely admit that had 
the Papers found in Mr. Sidney's Cloſet been plainly re- 
lative to the other treaſonable Practices charged in th: 
Indiciment, they might have been read in Evidence againſt 
him, though not publiſhed, 

Tax Papers found in Lord Profle 8 Cuſtody, thoſe 
found where Mr. Layer had lodged them, the intercept- 


ed Letters of Doctor“ Henſey, were all read in Evidence 


as Overt-AQs of the 'Treaſon reſpectively charged on 
them. And William Greg's intercepted Letter might in 


like Manner have been read in Evidence, if he had put 
himſelf upon his Trial. 
were written in Proſecution of certain determinate Pur- 


For thoſe Papers and Letters 


poſes which were all treaſonable and then in Contem- 
plation of the Offenders, and were plainly connected with 
them. But Papers not capable of ſuch Connection while 


they remain in the Hands of the Author unpubliſhed as 


Mr. Sidney's did, will not make a Man a Traitor. Lord 
Hale in the Place laſt cited mentioneth two Circumſtances 
as concurring to make Words reduced to Writing Overt- 
Acts of compaſſing the King's Death, that they be pub 
ti iſhed, and that they import fuch Compaſſing ng. 

TRUE it is that in Peacham's Caſe a MS. Sermon it 
which were ſome treaſonable Paſſages found in his Study, 
never for aught appeareth preached or publiſhed or intend- 
ed to be ſo, was thought to bring him within this Branch 
of the Statute; and accordingly he was found Guilty, but 


jp Sec the Caſes of Herſey and Greg, in the next Chap. 
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| before they could have an Opportunity o 
And that for this Purpoſe four Gentlemen of the Profeſ- 
ſion in the Service of the Crown were immediately dif- 
| patched, one to each of the Judges; Mr. Attorney him- 
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wt executed. For whatever Rule the Court of King's CHAP. 
I. 


Bench, where he was tried, might lay down, Many 
« of the Judges, faith Croke, were of Opinion that it 
« was not High Treaſon,” This Caſe therefore weigh- 
eth very little; and no great Regard hath been paid to it 
ever ſince. 

Axy perhaps fill leſs Regard will be paid to it if it be 


confidered that the King, who appeareth to have had the James the 181. 


Succeſs of the Proſecution much at Heart, and took a 
Part in it unbecoming the Majeſty of the Crown, con- 


E. deſcended to inſtruct his Attorney-General with regard to 


the proper Meaſures to be taken in the Examination of 
the Defendant. 
Command ſubmitted to the Drudgery of ſounding the O- 


pinions of the Judges upon the Point of Law, before it 


was thought adviſeable to riſque it at an open Trial. 
That the Judges were to be ſifted ſeparately and ſoon, 


ſelf undertaking to Practice upon the Chief Juſtice, of 
whom ſome Doubt was then entertained. 


Is it poſſible that a Gentleman of Bacon's great Ta- 
lents could ſubmit to a Service ſo much below his Rank 


That the Attorney at his Majeſty's 


conferring together. 


and Character? But he did ſubmit to it, and acquitted 


himſelf notably in it. 


AvARICE, I think, was not his ruling Paſſion. But 


whenever a falſe Ambition ever reſtleſs and craving, over- 
heated in the Purſuit of the Honours which the Crown a- 


lone can confer, happeneth to ſtimulate an Heart otherwiſe 


formed for great and noble Purſuits, it hath frequently 
betrayed it into Meaſures full as mean as Avarice itſelf _ 


could have ſuggeſted to the wretched Animals who live 
For theſe Paſſions, how- 


and die under her Dominion. 
ever they may ſeem to be at Variance, have ordinarily 
produced the ſame Effects. Both degrade the Man, both 


contract his Views into the little Point of Self-Intereſt, and 
equally ſteel the Heart againſt the Rebukes of Conſci- 


ence, or the Senſe of true Honour. 
Bacon having undertaken the Service, informeth his 
Majelty in a Letter addreſſed to him that with Regard to 
N 4 54 Three 


Bacon. 
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to the Memory of the Perſons concerned in a Tranſac- 


Time greatly weakeneth the Authority of the Judgment, 


Malignity and proper Evidence. They are often the Ef. 


Revolution, that looſe Words not relative to any Af er 


at large, and I ſhall not repeat his Argument. But I muſt 


1740, Lett. 111. 112. 114. 116. 1 17. Others of his Let- N ties 
ters ſhew that the ſame Kind of Intercourſe was kept up be- E 


was pleaſed to take a Part, or thought his Prerogative con- 


DISCOQURSE:L 


Three of the Judges whom he nameth, he had ſmal ß 
Doubt of their Coricurrence; * Neither, faith he, im MT « 
L wholly out of Hope, that my Lord Coke himſelf, when t 
* I have in SOME DARK MANNER put him in Doubt than 1 
*© he ſhall be left alone, will not continue ſingular» . | 
Theſe are plain naked Facts, they need no Comment. t 
Every Reader will make his own Reflections upon them. 1h 
J have but One to make in this Place. This Method of 

joreſtalling the Judgment of a Court in a Cafe of Blood 1 


then depending, at a Time too when the Judges were re- 
movable at the Pleaſure of the Crown, doth no Honour 
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tion ſo inſidious and unconſtitutional ; and at the ſame 


"SECT. . As to meer Words ſuppoſed to be Treaſor- 
able, they differ widely from Writings in Point of real 


— , 
I RR 


fect of meer Heat of Blood, which in ſome Natures o- ; ſ0 
ther wiſe well diſpoſed, carrieth the Man beyond the Bounds WW Ne 
of Decency or Prudence. They are always liable to great I 
Miſconſtruction from the Ignorance or Inattention of the , 
Hearers, and too often from a Motive truly Criminal. 8 
And therefore I chooſe to adhere to the Rule which hath f 


been laid down on more Occaſions than one ſince the 


D-ſign are not Overt-Acts of Treaſon. But Words of 
Advice or Perſuaſion, and all Conſultations for the traite- 
rous Purpoſes treated of in this Chapter are certainly ſo. 
They are uttered in Contemplation of ſome traiterous Pur- 
poſe actually on Foot or intended, and in Proſecution of it. 

Lord Chief Juſtice Hale was of Opinion that bare 
Words are not an Overt-Act of Treaſon, Coke was of the 
ſame Opinion. Hale hath treated the Subject pretty much 


. 1 . ſay 
* See Bacon's Letters in the 47 Edition of his Works, | : 


tween the King and his Attorney General with regard to 
many Caſes then depending in Judgment, in which the King 


cerned. Particularly in the Caſe of one Oaven executed for 
treaſonable Words, in that of Mr. Oliver St. John touch- 
ing the Benevolence, in the Diſpute between the Courts of 
King's Bench and Chancery in the Caſe of the Pramunire, 
and in the Proceedings againſt the earl and counteſs of Soner fe. 
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fay that I think his Reaſons founded on temporary As CHAP. 


i, 


or Acts fince repealed, which make ſpeaking the Words J. 
> therein ſet forth Felony or Miſdemeanor are unanſwerable. 
EZ Tor if thoſe Words, ſeditious to the laſt Degree, had 
EZ been deemed Overt-Acts within the Statute of Treaſons, 
7 the Legiſlature could not with any Sort of Conſiſtency 
have treated them as Felony or Miſdemeanor. * 


| Taz ſame Uſe may be made of the Ads paſſed in the h, 8 
Time of the late Queen for the Security of her Majeſ- 4. Annz 8. "77 
E ty's Perſon and Government, and of the Succeſſion to 6. Anne 7. 9 
de Crown in the Proteſtant Line. Theſe Ads provide, 
that every Perſon who ſhould maliciouſly, adviſedly and 

directly by Writing or Printing affirm, that the Queen 

© was not the rightful Queen of theſe Realms, or that 

the Pretender had any Right or Title to the Crown, or 

that any other Perſon had any Right or Title otherwiſe 

than according to the Acts paſled ſince the Revolution for 

ſettling the Succeſſion, or that the Legiſlature hath not 
ſufficient Authority to make Laws for limiting the Suc- Jil 
ceſſion, ſhall be guilty of High Treaſon and ſuffer as a (424 
Traitor. And then Enact, that if any Perſon ſhall ma- i 
Micicuſly and direciiy by preaching, teaching, er adviſed i 

© Wpraking declare and maintain the ſame, he ſhall incur 
the Penalties of a Premumire. fy = 
l uill make a ſhort Obſervation or two on theſe Acts. 
It, TRE Poſitions condemned by them had as direct 


ee", 


8 3 
e 
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Tendency to involve theſe Nations in the Miſeries of 1 
an inteſtine War, to incite her Majeſty's Subjects to | | iq 
withdraw their Allegiance from her, and to deprive her 0 
of her Crown and Royal Dignity, as any General Doc- . 1% 
vine, any Declaration not relative to Actions or Deſigns, 1 
eould poſſibly have. And yet in the Caſe of bare Words, 1 4 | 
| Poſitions of this dangerous Tendency, though maintain- 8 1 
ed naliciouſiy, adviſedly, and direcily, and even in the 6 
| Solemnities of Preaching and Teaching, are not conſi- N 
red As Overt-Aas of Treaſon. 5 | 8 x i} 
„ ah, Is no Caſe can a Man be argued into the Penal- 0 
t- Wis of the Acls by Inferences and Concluſions drawn from | 4 
o ehe like uſe hath been made of temporary Statutes : 


Which make Words in certain Caſes Treaſon. But I do not 


Mild upon them, I rely on thoſe which make Words Felony or 
Miſdemea nor. 9 8 1 
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CHAP. what he hath affirmed. The criminal Poſition muſt 
J. be directiy maintained, to bring him within the Com. 
paſs of theſe Acts. 
34y, Nor will every raſh, haſty, or unguarded Fx. 
preſſion, owing perhaps to natural Warmth, or thrown 
out in the Heat of Diſputation, render any Perſon Cri- 
minal within thefe Acts; the criminal Doctrine muſt he 
maintained maliciouſly and advi ſedly. 

Soc Caution did the Legiſlature uſe in framing theſe 
Statutes made in the Zeal of the Times. A mot lauda- 
ble Zeal it was, for Purpoſes of no leſs Importance than 

the Security of her then Majeſty's Perſon and Govern. 
ment, and of the Succeſſion to the Crown in his preſent 

| Majeſty's Royal Houſe. A Caution formerly uſed in (i. 

milar Caſes, and not unworthy of Imitation in framing 

future Acts of the like Kind, if any ſuch ſhall be thought 

neceſſary, and which may ſerve as a faithful Monitor in 

the Conduct of Proſecutions for Words or Writings ſup. 
poſed to be treaſonable, but not relative to any trea- 
ſonable Meaſure then on Foot or intended to be taken. 


SECT. 8. Tux Rule I cited in the laſt Section 
from the State Trials is in my Opinion very properly 
guarded, being confined to Words, not relative to any Af 
or Deſign. For Words connected with Facts, or exprel- 
tive of the Intention of the Speaker, may under ſome 
Circumſtances bring him within the Statute of Treaſon. 
Crobagan being beyond Sea ſaid, I will kill the King 
& of England, if I can come at him,” and the Indict- 
Keil 13, ment after ſetting forth the Words, charged that he came 
1. Hale 116. into England for that Purpoſe. 8 
Cro. Car. IX this Caſe the Words though laid in the Indictment 
332. 2s one of the Overt-AQs, could not be ſo proper) 
deemed an Overt-Act of Treaſon, as an Evidence againſt 
the Man out of his own Mouth. Quo ANIMO he cant 
4. St. Tri. 770 England. The traiterous Intention proved by his 
645. Words, converted an Action innocent in itſelf, into an 
= Overt-Act of Treaſon. © | 
Keil 13 LoRD Chief Juſtice Keiling hath cited this Caſe from 
Crole very imperfectly, and hath drawn a Concluſion og 
e 


it which if properly ſtated it would not have horns: , 
We alt 
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E faith it was reſolved © that in Caſe a Man be indicted C H A P. 
„ only for Words, that is not High Treaſon. But if a I. 
„ Man be indicted for compaſſing the King's Death, 
. there the Words may be laid as an Overt-AQ to prove 
4 that he compaſſed the Death of the King, as it 
cc was in the Caſe of Crobagan; who being beyond Sea, 
4 ſpoke theſe Words, I will kill the King if can come 
«© t him: and afterwards he came into England and was 
„ taken and indicted for compaſſing the King's Death; 
„ and thoſe Words laid as an Overt-A& and proved, 
e and he had judgment of High Treaſon.” 5 
 FroM the Caſe thus cited and the Rule that is ground- 
edon it, a Reader would be induced to conclude that the 
Words were the only Overt-Act laid, which is far from 
being the Truth of the Caſe. Tis true, the Words 
were laid as an Overt-Act, but they were not the only 
Overt-A&t laid; for the Indictment further charged that 
the Man came into England for the Purpoſe of Killing the 
Hing. This Material Part of the Caſe is entirely drop- 
| ped: and conſequently this Caſe, thus partially ſtated, doth 
| noteſtabliſh the DoQrine in the Latitude there laid down. 
Tux Author in the ſame Page endeavoureth to put 
Writings and Words upon one and the ſame Foot, 
* Words, ſaith he, ſet down in Writing are an Overt- 
Act to prove the Compaſſing the King's Death, and 
„Words ſpoken are the ſame thing, if they be proved. 
„And Words are the natural Way for a Man whereby 
* to expreſs the Imaginations of the Heart.” 
His Lordſhip reaſoneth in this Paſſage as if he con- 
ſidered the Overt-Acts required by the Statute, meer- 
ly as Matters of Evidence, tending to diſcover the Ima- 
ginations of the Heart. Overt-Acts undoubtedly do diſ- 
cover the Man's Intentions: but I conceive they are not 
to be conſidered meerly as Evidence, but as the Mears 
made uſe of to Effecluate the Purpoſes of the Heart. 


| With regard to Homicide, while the Rule Yoluntas | | 
| fro facto prevailed, the Overt-AQts of Compaſſing 1 
| vere ſo conſidered. In the Caſes cited by Cote there 3. Inſt. * BY 


vere plain flagitious Attempts upon the Lives of the 
Parties marked out for Deſtruction. And though in 
the Caſe of the King Overt-A&s of leſs Malignity, and 
having a more remote Tendency to his Deſtruction, are 1195 
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CH A P. with great Propriety deemed treaſonable; yet ſtill they 


1 


Lord Chief 
Juſf. Holt. 


„ eee 


are conſidered as Means to effectuate, not barely as. Evi- 
dence of the treaſonable Purpoſe. Upon this Principle 
Words of Advice or Incouragement, and above all, Con- 


ſultations ſor deſtroying the King, very properly come 
under the Notion of Means made uſe of for that Purpoſe, 


But looſe Words not relative to Facts are at the worſt, 
no more than bare Indications of the Malignity of the 
Heart. | | FEY 

Kxllixd in the Place laſt cited faith, he ſeeth no 


Difference between Words reduced in Writing and Words 
polen. But as I have already ſaid, the Difference ap- 
peareth to me to be very great, and it lieth here. Se. 


ditions Writings are permanent Things, and if publifh- 
ed they ſcatter the Poiſon far and wide. They are Acts 


of Deliberation, capable of ſatisfactory Proof, and not 


ordinarily liable to Miſconſtruction; at leaſt they are ſub- 


mitted to the Judgment of the Court, naked and undiſ- 


guiſed as they came out of the Author's Hand's. Words 


are tranſient and fleeting as the Wind, the Poiſon they 
ſcatter is at the worſt confined to the narrow Circle of a2 


few Hearers. They are frequently the Effect of a ſudden 
Tranſport, eaſily miſunderſtood, and often miſreported. 

TEE learned Publiſher of Keiling's Reports in his 
Preface putteth the Reader in Mind of two Quæret in- 
ſerted in their proper Places in the Margin of the Book, 
* Which,” ſaith he, © may be fit to be confidered by 
“ the Learned.” One of them ſtandeth againſt this 


very Paſſage, © yet Quære, becauſe of the different Opi- 


* nions. But Words may explain the Meaning of an AA,” 


The T.earned Judge ſeemeth to have intimated his 


own Opinion in this cautious Manner rather from the 


Regard he had to the Memory of his Predeceſſor, and 
by Reaſon of the Diverſity of Opinions upon the Point, 


than from any Doubt he himſelf entertained about it. 
For the Rule I have already mentioned touching Words 


nt relative to Actions cor Deſigns, is his own: He laid it 


don with the Concurrence of the Court, in both the 
_ Caſes to which I have referred. And it exactly falleth 


in with the marginal Note I have juſt cited, that“ Words 
“ may explain the Meaning of an AQ,” and likewiſe 


TN Crobagan's Cafe as reported by Croke and cited by 
TT 4e. | | | 
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lution in Pyne's Caſe. As it 1s reſtrained to Words not 
relative to Actions or Deſigns; but under that Limitation 


ether Opinion, Fact, or Deed.” 
And it 1s founded! in Reaſon, Equity, and ſound 
Policy. R 
I faid at the Beginning of this Section that Loed Coke 


was of Opinion that bare Words are not an Overt-Act of 
Treaſon. This Opinion he toundeth fngly upon the Sta- 


tate of Treaſons; for he thought that at Common-Law, 


Words alone might be an Overt-· Act of Compaſſing the 3. loft. 5. 
King's Death. And Brad and the other Authors, Who 
v rote before the Statute, are cited in ſupport of this Opi- 


nion. Bran and Britton are cited to the lame Purpoſe | 
by Os RT 
Nox of the Authors either of the be Judges 


hath cited do in expreſs Terms maintain this Doctrine, 
nor can I collect from what they have ſaid that they at 


all favoured it. The Word Machinatus, uſed by Bracton 


and Fleta, in itſelf importeth nothing like it. And con- 
| netted as it is with the other Words Auſu temerario Ma- 
chinatut, it importeth nothing leſs than ſomething done 


or attempted againſt the King's Life. 


THE Word Compaſſer made ule of by Britten 4 the 


Mirror in the Paſſages cited by Coke proveth Nothing: i 


can prove nothing in a Queſtion which turneth fingly on 


the true Senſe and full Extent of the Word itſelf. 
Tax Words Prelocutus fuit Mortem,c. uſed by Brac- 


n and Heta in ſetting forth the Subſtance of an Appeal of 


Treaſon, and the Words Purparler tiel mort uſed by Brit- 


tin for the ſame Purpoſe, do in Sound come much nearer _ 
to the Point. But Sounds will go a very little way towards 


fixing the meaning of an Author, unleſs the Senſe and Con- 
nection of his Words be attended to. Bradion and Fleta 
give us but the Subſtance of the Appeal, and that very 


| thortly. Britton is more full, Cy face] encufor fon Appeal = 
en 


— 


Tus Rule differeth in ſome meaſure from the Reſo- C H A P. 
1. 


it perfectly agreeth with it. It is agreeable to the Spirit Cro. Car. 
and Meaning of the Statute of Queen Mary, which a- 125. 
mong other Miſchiefs ariſing from the Multiplicity of 
Treaſons mentioneth this,“ that many Perſons had ſuf- !- 


Mar. Seſſ. ( 1 
& fered ſhameful Death for Words only, without any o- l E, . f 
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CH A P. enceft Manner, I. que ty eſt, Appellat P. que illougues eſt, d: 
J. ceo, que come il fuiſt en tiel certain Lieu, en certain tiel Four, 
tiel An, Ia cya meſme ceſtuy I. purparler tiel Mort ou tie 

\ Treaſon * [parenter ceſtuy P. & un auter tiel par Noſny, 


* 


Spar tiels Aliances. Et que ceftuy P. ifſint le fiſt & Hirt 
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purparla feloniſment come Felon, & traitorouſment come 

T raytor, ceſtuy I. eft prift a prover par ſon Corps.) This Pre- 

cedent plainly importeth a Meeting of the Confpirators 
and a Conſultation between them for the traiterous IM 

Purpoſes therein mentioned. The Words purparier pa- 


renter ceſiuy P. & un auter & par tiel Alliances can mean 
nothing leſs. This Paſſage therefore proveth Nothing 
with Regard to bare Words not relative to AQtions; WM 
ſince a Conſultation for taking away the King's Life 
undoubtedly was an Overt-ACt at the Common-Lay, 
and is ſo under the Statute. TO 5 
Tux Citations from Braden and Fleta will be found to 
prove as little, if the Words Prælocutus fuit Mortem im- of 
port a Conſultation with others to that Purpoſe. And 
that they do ſo, appeareth highly probable from one of 
the Pleas which Fleta putteth into the Defendant's 
Mouth, ad hoc, quod Accuſans dicit quod Prælocutio fuit in 
preſentia talium, reſpondere poterit, quod nunguam cum 
prædictis talibus Colloquium habuit. However ſince all 
thoſe Authors ſhort and obſcure as they are, profeſſedlj 
treat of the ſame Matter, if Bracton and Fleta may be ex- 
plained by Britton who did not write long after them, 
theſe Paſſages prove nothing to the Point for which they 
have been cited. : 5 „ 
TE Precedent Lord Cole fetcheth from the Days of 
King Edmund will receive the ſame Anſwer. For it 
chargeth that the Conſpirators, naming them ET Au- 
TERS, met and conſulted by what Means to kill or im- 
E the King, and engaged to each other to keep their 
Treaſon ſecret; and to furmſh each of them to the ut- 
moſt of his Power the Means for effecting it. 
IT may be thought I have taken up too much of the 
Reader's Time in examining this Opinion of Lord Cole, 
| becauſe as I ſaid before, he admitteth that ſince the Statute, 
Words alone will not make a Man a Traitor. There 
** muſt, ſaith he, be an Overt-Deed ; but Words without 


All the Words between the Hooks are omitted by Cole. 
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bare Words not relative to Actions did at Common-Law 


in the Statute on which this learned Author relieth have 
not altered the Caſe; ſince the ſingle Queſtion is, what 
doth or doth not amount to an open Deed. All the 


amount to an Overt-Deed, I doubt the Words oben Deed 


Words deſcriptive of the Offence ** If a Man ſhall Com- 


ce paſs and Imagine and thereof be attainted of open 


« Deed,” are plainly borrowed from the Common-Law : 


and therefore muſt bear the ſame Conſtruction they did 


at Common-Law; unleſs there be any Thing in the 


Statute which will neceſſarily lead us to another. 


THis hath been urged with ſome Advantage by a 


good modern Writer on the Crown Law, the beſt we 
have except Hale, againſt his Lordſhip's Conſtruction 
of the Statute. It is I confeſs a good Argument ad Ho- 
minem, but it cannot be carried farther, However, leſt 


it ſhould I thought it would be Time not wholly miſpent 
to ſhew that the Doctrine his Lordſhip hath advanced 


any of the Authorities to which he hath appealed. 


upon the Foot of Common-Law, is not ſupported by 


&« an Overt-Deed are to be puniſhed in another Degree CHAP. I þ 4: 
« as an high Miſpriſion.“ But if it be admitted that 1 
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I have conſidered the Queſtion touching Words and 


Writings ſuppoſed to be treaſonable the more largely, 


not only becauſe of the Diverſity of Opinions upon it; 
but likewiſe for the great Importance of the Point, and 
the extreme Danger of multiplying Treaſons upon light 


Occaſions. : | 


I cannot conclude this Chapter without putting the 


Reader in mind of a fine Paſſage I borrow from the Ba- 


* gulations meerly with a View to create Crimes. Thus 


And by a Practice but too much followed he laid Snares, 
* ſowed Thorns, and opened Precipices, whereſoever 
* the Citizens ſet their Feet, 1 


CHAP. 


® diſtinguiſhing an infinite Number of Actions by the 
Name of Murder, he found Murderers in all Parts. 


ron de Monteſquieu, worthy the Attention of all Perſons Spirit of Ty! 
concerned in the framing of penal Laws or putting them Laws. THIN 
in Execution,“ Sylla, faith that excellent Writer, who Bae: 
* confounded Tyranny, Anarchy, and Liberty, made the . 
* Cornelian Laws. He ſeemed to have contrived Re- 1 


[on Chief Juſtice Hale ſpeaking of ſuch Gals: 3 
ful Aſſemblies as may amount to a levying of War 
1. Hale 131. within the 25. E. 3, taketh a Difference between 
141. 150. to thoſe Inſurrections which have carried the Appearance of [W. *« 
8 an Army formed under Leaders, and provided with mili- W- *« 
tary Weapons and with Drums, Colours, &c. and thoſe We 1 
other diſorderly tumultuous Aſſemblies which have been e 
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drawn together and conducted to Purpoſes maniieſily Y i 
unlawful, but without any of the ordinary Shew and Ap- a 
paratus of War before mentioned. hh 


I do not think any great Streſs can be laid on that Di. WW 
tinction. It is true that in Caſe of levying War, the . 
Indictments generally charge that the Defendants were 
armed and arrayed in a warlike Manner; and where 
the Caſe would admit of it, the other Circumſtances of 
Swords, Guns, Drums, Colours, &c. have been added. 
But I think the Merits of the Caſe have never turned 
ſingly on any of thoſe Circumſtances. 
EY In the Caſes of Damaree and Purchaſe ws are : the 
v. Sect. 7. laſt printed Caſes that have come in Judgment on the 
Point of conſtructive levying War, there was nothing 
given in Evidence of the uſual Pageantry of War, no mi- 
litary Weapons, no Banners or Drums, nor any regular 
Conſultation previous to the Riſing. And yet the Want 
of thoſe Circumſtances weighed nothing with the Court, 
though the Priſoners Council inſiſted much on that Mat- 
ter. The Number of the Inſurgents ſupplied the Want 
of military Weapons; and they were provided with 
| Axes, Crows, and other Tools of the like Nature, pro- 
wa for the Miſchief they intended to effect. 
Furor Arma miniſtrat. 
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TY 8 E C T. 1. Tn; true Sd therefore in all hoſe Caſes 
d, Wyo An imo did the Parties aſſemble. For if the n 
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OF HIGH TREASON 


be upon Account of ſome private Quarrel, or to take Re-C H A P- 
venge of particular Perſons, the Statute of Treaſons hath 


already determined that Point in Favour of the Subject. 


If, faith the Statute, any Man ride armed openly [So' 


ce the Word Deſcouvert ought to have been tendered] 


« or ſecretly with Men of Arms: againſt any other to 
« ſlay or to rob him, or to take and keep him 'till he 


© make Fine for his Deliverance, it is not the Mind of 
« the King nor his Council that in ſuch Caſe it ſhalt 
«© be judged Treaſon; but it ſhall be judged Felony or 


t Treſpaſs according to the Laws of the Land of old 
« Times uſed and according as the Caſe requireth.” 


Then immediately followeth another Clauſe which reach- 


eth to the End of the Statute; and provideth that, if 
in ſuch Caſe or other lite the Offence had thentofore been 


adjudged Treaſon, whereby the Lands of the Offenders 
had come to the Crown as forfeit ; the Lords of the Fee 
ſhould notwithſtanding have the Eſcheat of ſuch Lands, 


t ſaving to the Crown the Year, Day, and Waſt. 
I will make a ſhort Obſervation or two on theſe 


_ Clauſes: 


> 


1% Tux firſt Clauſe is evidently declaratory of the 
Common-Law, it ſhall be adjudged Felony or Treſpaſs. 
according to the Law of the Land of old Time uſed. The 


2d hath a Retroſpe& to ſome late Judgments in which 


the Common-Law had, not taken Place; and giveth a 
E ſpeedy and effectual Remedy to Lords of the Fee who. 


Adly, THE Words of the firſt Clauſe deſcriptive of the 
Offence, “ if any Man ride armed openly or ſecretly 


had ſuffeted by thoſe Judgments. 


with Men of Arms“ did in the Language of thoſe. 

Limes, mean nothing leſs than the aſſembling Bodies of 
Men, Friends, Tenants or Dependants, armed and ar- 

fayed in à warlike Manner in order to effect fome Pur- 
| Poſe or other by Dint of Numbers and ſuperior Strength. 
And yet thoſe Aſſemblies ſo armed and arrayed, if drawn 
together for Purpoſes of a private Nature, were not 
JJ PE nin nn art” 
E 3%, Trovch the Statute mentioneth only the Caſes 
> Of aſſembling to kill, rob or impriſon, yet theſe, - put as 
they are by Way of Example only, will not exclude others 
| Which may be brought within the ſame Rule. For the re- 
| troſpeCtive Clauſe provideth that © if in ſuch Caſe or other 
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CH AP.“ lite it hath been adjudged?” — what are the other like 
It: Caſes? all Caſes of the like private Nature are, I appre- 
hend, within the Reaſon and Equity of the Act. The 
Caſe of the Earls of Glouceſter and Hereford, and many 
1. Hale 80. other Caſes cited by Hale, ſome betore the Statute of 
135. 149 Treaſons, and others after it, thoſe Aſſemblies though 
260. attended many of them with Bloodſhed and with the or- 
5 dinary Apparatus of War, were not held to be treaſon- 
able Aſſemblies. For they were not in Conſtruction of 
Law, raifed againſt the King or his royal Majeſty, but 
for Purpoſes of a private perſonal Nature. 
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SECT. 2. SEC T. 2. Ue ox the ſame Principle and within the 
N Reaſon and Equity of the Statute, Riſings to maintain a 
private Claim of Right, or to deſtroy particular Inclo- 
ſures; cr to remove Nuiſances which affected or were 
thought to affect in Point of Intereſt the Parties aſj-mbled 
for thoſe Purpoſes, or to break Priſons in order to releaſe 
particular Perſons without any other Circumſtance of 
Aggravation, have not been held to amount to levying 

"War within the Statutee. 
Xp upon the ſame Principle and within the ſame E- 
quity of the Statute, I think it was very rightly held by 
ive of the Judges, that a Riſing of the Weavers in and 
1. Hale“ 143. about London to deſtroy all Engine-Looms, a Machine 
to*149. which enabled thoſe of the Trade who made uſe of it to 
underſell thoſe who had it not, did not amount to leyy- 
ing War within the Statute; though great Outrages were 
committed on that Occaſion, not only in London but in 
the adjacent Counties, and the Magiſtrates and Peace- 
Officers were reſiſted and affronted. "© © 
Fon thoſe Judges conſidered the whole Affair meerly 
as a private Quarrel between Men of the ſame Frade about 
the Uſe of a particular Engine, which thoſe concerned in 
the Riſing thought detrimental to them. Five of the Judges 
indeed: were of a different Opinion. But the Attorney- 
General thought proper to proceed againſt the Defendants. 
JJJJJJ!kéꝗi?G⁊e d bo 


SECT. 3. : SECT. 3. Bur every Inſurrection which in Judgment 
e ef Law is intended againſt the Perſon of the King a it to ; 


W 23 


4 


or HIGH TREASON. 211 
gethrone or impriſon him, or to oblige him to alter his CH AP. 
E Meaſures of Government, or to remove evil Councellors II. 
ſrom about him, theſe Riſings all amount to levying War 
within the Statute ; whether attended with the Pomp and 
Circumſtances of open War or no. And every Conſpira- 

cy to levy War for theſe Purpoſes, though not Treaſonn 
within the Clauſe of levying War, is yet an Overt-A& 4- St. Tri. 

E within the“ other Clauſe of compaſſing the King's Death. 613. 614. 
For thoſe Purpoſes cannot be effected by Numbers and 

open Force without manifeſt Danger to his Perſon. - 


n 
. 


* N * IO Es 3 9 ESA Coe 2 
55 hs * ; n . 520 2. 
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8E CT. 4. INSURRECTIONS in order to throw down SE CT . 
all Incloſures, to alter the eſtabliſhed Law or change Re-. © 
gion, to inhance the Price of al Labour or to open all 
© Priſons, all Riſings in order to effect theſe Innovations of 

na public and general Concern by an armed Force, are in 
Conſtruction of Law high Treaſon, within the Clauſe 
ol levying War. For though they are not levelled at the 

© Perſon of the King, they are againſt hit royal Majeſty. 
And beſides, they have a direct Tendency to diſſolve all 
the Bonds of Society, and to deſtroy. all Property and all 
Government too, by Numbers and an armed Force. In- 
ſurrections likewiſe for redreſſing national Grieyances, or REY 
for the Expulſion of Foreigners in general, or indeed of 1 
any ſingle Nation living here under the Protection of the 1 
King, or for the Reformation of real or imaginary Evilss N 
= of a publict Nature and in which. the Inſurgents have no 
=: ſpecial Intereſt, Riſings to effect theſe Ends by Force and 
Numbers, are by Conſtruction of Law within the. Clauſe _— 
of levying war. For they are levelled at the Kings WH 
Crown and royal Dignity. SE TE Fore Nt Re | | 


SE CT. 5. Ir was adjudged in the 16. Car. 1. a Sea- SE CT. 5. e 
© fon of great Agitation, that going to Lambeth-Hquſe' in a 1. Hale 141. 1 
warlike Manner to ſurprize the Archbiſhop, who was a 152. Cro. 15 
Privy-Councellor, it being with Drums and a Multitude Car. 583. - M0 

to the Number of 300, was Treaſon. Hhenſtead's (ih 
Inis is a very imperfect Account of an Inſurrection Cale, 

hic hath found a Place in the beſt Hiſtories of that Time 
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; * The Summary p. 13. layeth down a different Rule * 
* doth 3. Inſt. 14. But the Law is miſtaken in thoſe Books. 


92 The 


212 


II. 


: Whitlock. 


uh: 


Clarendon. 


bey roduld tear the Archb:ſbop in Pieces. | 
Ix were to be wiſhed that the full Import of the Libel 


taken or was purſuing; if this may be ſuppoſed to be 


DISCOURSE I. 


CH A P.' The Tumult happened on Monday the 1 1th of May 1649 


about Midnight. On the Thur/day following the ſpeci; 


Laud's Diary. Commiſſion under which the Judges fat was opened and 


proceeded upon; and Benſtead a Ring- leader in the Ty. 


Ruſhworth. mult was convicted, and within a very few Days after. 
' watdsexecuted, ER 
It is not eaſy from the ſhort Note of the Caſe given by 


the Reporters to collect the true Grounds of this Reſo- 
lution; But the Hiſtory of the Times will enable us t 


form a probable Conjecture concerning them. 


O the fifth of May the Parliament was diſſolved to 


the general Diſſatisfa tion of the Nation. And, which 
greatly increaſed the il} Humour of the People, the Con- 


vocation was by a new Comtmiſſion impowered to conti. 
nue ſitting, notwithitanding the Diſſolution of the Parl. 
ament. And the Blame and Odium ef both theſe unpopular 


MMeuſurcs were laid upon the Archbiſhop. 


Gx Saturday the ninth of that Month a Paper us 
polted up at the Exchange exhorting the Apprentices to 


rife and ſack the Archbiſhop's Houſe upon the Mandi 


flowing." And accordingly on that very Day an Attempt 


was made upon Lambeth-Houſe by a Rabble of ſome 


Thouſands; with open Profeſſion and Proteſtation, that 


poſted at the Exchange, in Conſequence of which the At- 


_ tempt was made, had been ſet out: and alſo that we were 


informed what was the Cry among the Rabble at the Time 


of the Attempt, more that that they would tear che Arch- 
biſhop in Pieces. Theſe Circumſtances, could we come at 


them, would probably let us into the true Reaſon and Mo- 


tives for the Riſing, and conſequently into the Reaſon and 
_ Grounds of the Opinion of the Judges. For if it did ap 


pear by the Libel or by the Cry of the Rabble at Lamb) 


Houſe, that the Attempt was made on Account of Mes: 


ſures the King had taken or was then taking at the Inſliga- 


tion as they imagined of the Archbiſhop; that the Rabble 


had deliberately and upon a publick Invitation attempted 
by Numbers and open Force, to take a ſevere Revenge fi 
the Privy-Councellor, for the Meaſures the Scucreign oy 
the 
Caſe, 


OF HIGH TREASON. ww” 
© Caſe, I think the Suppoſition is not very foreign, the CH A P. 
E Grounds and Reaſons of the Reſolution would in my IL 
. Opinion be ſufficiently explained, withouMating that lit- 
dle trifling Circumſtance of the Drum into the Caſe. 
E- Upon ſuch a Suppoſition, the Caſe came within the Rea- 
ſon of Talbot's Caſe 17. R. 2, cited by Hale. And I I. Hale 139. 
think too within the Rules laid down in the two preced- 140. 200. 
ing Sections. But without the Help of ſome ſuch Sup- 25. 
E” poſition, I ſee nothing in the Caſe as ſtated by the Ne. 
port, which can amount to High Treaſon. 


SECT. 6. Bur a bare Conſpiracy for elfe ding 42SEC. 6. 
| Riſing for the Purpoſes mentioned in the two preceding 


333 


Fections and in the next, is not an Overt-Act of com- 5 ; 14 
J caſling the King's Death. Nor will it come under any _ 0 
by of Treaſon within the 25. E. 3. unleſt the Riſing 1. Hale 133. 1 


* eHecled. And in that Caſe the Conſpirators as well as 
the Actors will all be equally guilty. For in High Trea- 
con of all Kinds, all the Participes Criminis are Principals. 
; Ir muſt be admitted that Conſpiracies for theſe Pur- 
poſes have been adjudged Treaſon. But thoſe Judgments 
© were founded, on the temporary Act of 13. Eliz. 
which made compaſſing to levy War, declared by 
© printing, writing, or adviſed ſpeaking, high Treaſon 


* mw 
PS EL PE 
* Tr c We 


and raiſe War, Rebellion, and Inſurrection againſt the 
| Ween within the Kingdom: and that in order to com- 
F O 3 plea: 


during the Life of the Queen. | 1 
Iuxxx was an Att in the 13. Car. 2. to the ſame Pos Keiling 19. 1 
poſe on which ſome Proſecutions were founded; but that 20. 5 FH 
Act expired with the Death of the King. == 
5 vet 
3 SECT. 7. THE * of Damaree and Parchak for SEC T 7: ö hy A 
deſtroying the Meeting-Houſes of Proteftant Diſſenters, _ "500 
N by: the laſt in Print that have come in Judgment up- | 1 
on the Doctrine of conſtructive levying War; and hav- mu 
ing been ruled upon Conſideration of former Precedents, a 

; will ſtate them ſomewhat largely from the printed Trials. 4 
$ Tar Indictments charged that the Priſoners withdraw- See 8. St, BLE | 
ing their Allegiance &c. and conſpiring and intending to Trial 218. 11,08 
© diſturb the Peace and publick Tranquillity of the King- to 285. LI! 
dom did traiterouſly compaſs, imagine, and intend to le- 1488 
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CHAP. pleat and effect thoſe their traiterous Intentions and Im. 


IT. 


and levy War againſt the Queen, againſt the Duty af 
their Allegiance &c. ores 
attended in the Students Gallery t at the Old Bayly, that 


fer to his Lodgings in the Temple, continued together a 
to pull down the Meeting-Houſes, and thereupon the 


ſter; the Defendant Damaree, a Waterman in the Queen's 


+ down with the Meeting-Houſes, They ſoon demoliſhed 
Mr. Burgess and burnt the Pews, Pulpit, and other 


_ the Meeting-Houſes, And hearing that the Guards were 


Part demoliſhed and the Materials burnt in the Street. 


Party which drew off fiom Linco!n's-Inn Fields and de- 


them all down that Night. 


cents; but the Court upon Complaint hath conſtantly done 


DISCOURSE 1. 


ginations, they on the Day of ut 
with a Multitdde of People to the Number of 500 arm. 
ed and arrayed in a warlike Manner &c. then and there 
traiterouſly aſſembled, did traiterouſly ordain, Prepare, 


IT appeared upon the Trial of theſe Men, which! 


upon the 1. March 1709 during Dr. Sacheverell's Tria, 
the Rabble who had attended the Doctor from Meſimir- 


ſhort Space in the King's Bench Walks, crying among o- 
ther Cries of the Day, down with the Preſbyterians 
At length it was propoſed, by whom it was not known, 


Cry became general, down with the Meeting-Houſes: and 
ſome Thouſands immediately moved toward a Meet. 
ing-Houſe of Mr. Burges a Proteſtant Diſſenting Mini- 


Service and in her Livery and Badge putting himſelf at 
the Head of them, and crying come on Boys, [II lead yu, 


Materials in Lincoln's-Inn Fields, After they had finiſh- 
ed at that Place, they agreeded to proceed to the ref} N 


coming to diſperſe them, they agreed for the greater Diſ- 
patch to divide into ſeveral Bodies, and to attack different 
Hcuſes at the ſame Time. And many were that Night in 


Tur Priſoner Damarce put himſelf at the Head of : 


mol:;ſhed a Meeting-Houſe in Drury-Lane, and burnt the 
Materials in the Street; ſtill crying they would pull 


I This little Circumſtance is mentioned for the Sake of 
the Students of the Inns of Court; who coming proper! 
habited in Students Gowns have a Right to the Uſe of the 
middle Gallery on the Left Hand of the Court during the 
"Trials. The Officers who make Money of the Galleries 
have ſometimes behaved with Rudeneſs towards the Stu- 


zem Juſtice. 
| WHILE 


OF HIGH TREASON. 


the Priſoner Purchaſe who had not, tor aught appeared, 
been before concerned in the Outrages of that Night, 
came up to. the Fire very drunk; and with his drawn 
Sword in his Hand, encouraged the Rabble in what they 


were doing. And incited them to reſiſt the Guards who 


were then juſt come to the Fire in order to diſperſe the Mul- 


titude. He likewiſe aſlaulted the commanding Officer 


with his drawn Sword, and ſtruck ſeveral of their Horſes 
with the ſame Weapon. And then advancing towards 


the Guards cried out to the Rabble behind him, come on 
boys, Tl laſe my life in the Cauſe, I will fight the beſt of 


them. 5 a 5 
Upon the Trial of Damaree the Caſes referred to be- 
fore in Sec. 4. and 5. were cited at the Bar, and all the 


judges preſent were of Opinion that the Priſoner was 


guilty of the High Treaſon charged upon him in the In- 


dictment. For here was a riſing with an avowed Inten- 
tion to demoliſh all Meeting-Houſes in general; and this 
Intent they carried into Execution as far as they were 
able. If the Meeting-Houſes ot Proteſtant Diſſenters 
had been erected and ſupported in Defiance of all Law, 


a Riſing in order to deſtroy ſuch Houſes in general 


would have fallen under the Rule laid down in Keiling Ke 
with Regard to the demoliſhing a// Bawdy-Houſes. But 


ſince the Meeting-Houſes of Proteſtant Diſſenters are by 


the Toleration-A& taken under the Protection of the 
Law, the Inſurrection in the preſent Caſe was to be con- 
ſidered as a publick Declaration by the Rabble againſt 


that Act, and an Attempt to render it ineffectual by Num- 
bers and open Force, | 5 ln Me | 


Accokbix cx Damaree was found Guilty, and had 


Judgment of Death as in Caſes of high Treaſon. 


Bur he was pardoned and ſoon afterwards reſtored to 


his Badge and Livery, which he wore to the Death of 


the Queen. Her Majeſty's new Adviſers did not chooſe 
to have the Dawn of their Adminiſtration ſtained with 


the Blood of one of Doctor SacheverelPs ableſt Advocates. 


Wirn regard to the Cafe of Purchaſe, there was ſome 


Diverſity of Opinion among the Judges preſent at his 
Trial: becauſe it did not appear upon the Evidence that 
he had any Concern in the original Riſing, or was pre- 


ſent at the pulling down any of the Houſes, or any ways 
| 1 9 4 adtive 


Wullx the Materials of this Houſe were burning, CH A P. 
II. 


il. 70. ; 


216 A DISCOURSE l. 
'C HAP. active in the Outrages of that Night; except his Beha. 
. viour at the Bonfire in Drury-Lane, whither he came by 
meer Accident, for aught appeared to the contrary. 
8. St. Tri. Tux Jury therefore by the Direction of the Court 
$52. t0:557- found a ſpecial Verdict to the Effect already mentioned, 
5 Dre this ſpecial Verdict, which in Subſtance took in 
the whole Tranſaction on the firſt of March, the Judges 
unanimoufſly reſolved, that for the Reaſons mentioned at 
Damaree's Trial, he and the others concerned with him 
in the demoliſhing and rifling the Meeting-Houſes were 
guilty of High "Treaſon in levying War againſt the 
Queen. 

As to the Caſe of Purcbaſe, Chief Juſtice Tr, 
Juſtice Powell and Baron Price were of Opinion that up- 
on the Facts found, he was not guilty of the Charge in 
the Indictment. But all the reſt of the Judges differed 
from them. Becauſe the Rabble was traiterouſly aſſem- 
bled, and in the very Act of levying War when Purchaſ 
joined them, and encouraged them to proceed, and àſ. 
faulted the Guards, who were ſent to ſuppreſs them, 
All this being done in Defence and Support of Perſons en- 
gaged in the very Act of Rebellion, involved him in the 

| Guilt of that Treaſon in Which 0 others were en- 
gaged. 

This Man likewiſe was bed His Caſe in Point 


of Law and of real Guilt too, came far ſhort of Daus. 
re $, 
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SECT. 8. SECT. 8, Tux joining with Rebels in an AQ of 
oo Rebellion, or with Enemies in Acts of Hoſtility, will 
make a Man a Traitor: in the one Caſe within the 
Clauſe of levying War, in the other within that of ad- 
hering to the King's Enemies. But if this be done for 
Fear of Death, and while the Party is under actual Force, 
and he taketh the firſt Opportunity that offereth to make 
his Eſcape, this Fear and Compulſion will excuſe him. 
It is however incumbent on the Party who maketh Fear 
and Compultion his Defence, to ſhew to the Satisfaction 
of the Court and Jury, that the Compulſion continued WF 
during all the Time he ſtaid with the Rebels or Enemies. WWF * 
I will not ſay that he is obliged to account for every WF 
Pay, Week, or Month. That perhaps would be impofſi. 5 
ple. And therefore if an original Force be proved, = . 
| | the KF 
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OF HIGH TREASON. 


the Priſoner can ſhew, that hein earneſt attempted to eſ- CHAP. 


cape and was prevented; or that he did get off and was 
forced back, or that he was narrowly watched, and all 
Paſſes guarded ; or from other Circumſtances, which it is 
impoſlible to ſtate with Preciſion but when proved ought 


to weigh with a Jury, that an Attempt to eſcape would 
have been attended with great Difficulty and Danger; /o 


that upon the whole He may be preſumed to have continued 
among them againſt his Will, though not conſtantly under an 
aftual Force or Fear ef immediate Death, theſe Circum- 


ſtances and others of the like Tendency proved to the Sa- 


tisfaction of the Court and Jury, will be ſufficient to ex- 
cuſe him. | or od We oo els 

BuT an Apprehenſion though ever ſo well grounded, 
of having Houſes burnt or Eſtates waſted or Cattle de- 
ſtroyed, * or of any other Miſchief of the like Kind, will 


not excuſe in the Caſe of joining and marching with Re- 


bels or Enemies. | 


FoukNIsHIN G Rebels or Enemies with Money, Arms, 
Ammunition or other Neceſſaries will Primd Facie, make 
a Man a Traitor. But if Enemies or Rebels come with a 
ſuperior Force and exact Contributions, or live upon the 
Country at free Quarter, Submiſſion in theſe Caſes is 
not criminal, For flagrante Bello the Jus Belli taketh 
Place, *tis the only Law then ſubſiſting. And Submiſſion 
is a Point of the higheſt Prudence to prevent a greater 


publick Evil. . 
Ax the bare fending Money or Proviſions (except in 
the Caſe juſt excepted) or ſending Intelligence to Rebels 


or Enemies, which in moſt Caſes is the moſt effectual 
Aid that can be given them, will make a Man a Traitor, 
though the Money or Intelligence ſhould happen to be 


intercepted, For the Party in ſending did all he could; 
T the Treaſon was compleat on his Part though it had not 
the Effect be intended. | „„ 


Tux Caſes cited in the Margin did not in Truth turn 
ſingly upon the Rule here laid down, though I think the 


* Theſe Points were ſo ruled in the-Caſe of M Growther 
and of many of the Scotch Priſoners on the ſpecial Commiſſion 
in Surry, A® 1946: V. the Report. 

T 80 ruled by the Judges aſſembled in January 1707. in 
the Caſe of William Grrgg. MSS. Tracy, Dod, Price and Den- 
ton. And by the Court of B. R. Trin. 31. Geo. 2. in the 


Rule 


Caſe of Dr. Henſey. 
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218 DISCOURSE TI. 
CHAP. Rule may very well be is {aloe For Greg was indicted 
II. for compaſſing the Death of the Queen, and alſo fer adber. 
ing to ber Enemies; and Henſey's Indictment was in the 
Sect. 4. 6. ſame Form, and ſo was Lord Preſton's cited in the laſt 
Chapter. And the writing and ſending the Letters of In. 
telligence, which in the Caſes of Greg and Henſey wer: 
flepped at the Poſt- Office, was laid as an Overt-AQt of both 
the Species of Treaſon. So that admitting for Argu- 
ment's Sake, which is by no Means admitted, that it wa 
not an Overt- Act of Adbering, ſince the Letters never 
came to the Enemy's Hands and conſequently no Aid or 
Confort was actually given, yet the bare writing and 
ſending them to the Poſt-Office in order to be delivered 
to the Enemy was undoubtedly an Overt-Act of the -- 
ther Species of Treaſon. In Greg's Caſe the Judges dd 
reſolve that it was an Overt-A& of both the Species of 
Treaſon charged on him. And in Henſey's the Court 
adopted that Opinion and cited it with Approbation. 
Touch the Caſes of theſe Men were in Subſtance 
| 4-88 the ſame, the Charge againſt them varied in one Parti- 
1 cular. Greg's Indictment chargeth that the Letters were 
100 ſent from the Place where the Venue is laid Into Parts be- 
yond the Seas (IN Part's Tranſmarinas) to be delivered to 
the Enemy. Henſey's, with much greater Propriety, 
and agreeable to the Truth of the Caſe, chargeth that 
the“ Letters were ſent from the Place where the Venue 
is laid, to be delivered in Parts beyond the Seas to the 
Enemy. As the Letters never went abroad this was un- 
doubtedly the ſafer way of laying the Charge. 


SECT. 0 SECT. 9. Ax Aſſembly armed and arrayed in a 
'— *: 9 warlike Manner for any treaſonable Purpoſe is Bellum le- 
Salk. 635. dalum, though not Bellum percuſſum. Liſting and march 
s. St. Tri. 3. 18g are ſufficient Overt-Atts without coming to a Battle 
Vaughan's or Action. So cruiſing on the King's Subjects under a 
Caſe. French Commiſhon, Fronce being then at War with us, 
The fame was held to be adhering to the King's Enemies, though 
Caſe. no other Act of Hoſtility was laid or proved. Te 


 *® Gree pleaded guilty to his Indictment and was executed. 
See ſome Account of him in Burnet's Memoirs 24 Vol. p. 


We SECT. 


PE 5 F ns Far */ 1 LAS 
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ceiveth will not amount to Treaſon. But if this be done 296. 


of levying War. So if a Perſon having the Cuſtody of a 4 Hale 168, : | 1 


Treachery and in Combination with them, this is high Trea- 


a Commander in ſuch Caſe to Death by the martial Law, 


SECT. 10. ATTACKING the King's Forces in Op- C H A PD. 
poſition to his Authority upon a March or 11 Quarters is le- l. 
vying war againſt the King. But if vpon a ſudden Quar- S EC . 16 
rel, s ſome Affront given or taken, the Neighbour- 8 
hood ſhould riſe and drive the Forces out of their Quar- 
ters, that would be a great Miſdeamenor, and if Death 
ſhould enſue it may be Felony in the Aſſailants: But it 
will not be Treaſon, becauſe there was no Intention a- 1008 
gainſt the King's Perſon or Government. | nl 


SECT. 11. HorvixG a Caſtle or Fort againſt the gp CT. ,, 
King or his Forces, if actual Force be uſed in order to keep 5 
Poſſeſſion, is levying War. But a bare Detainer, as ſuppoſe 

by ſhutting the Gates againſt the King or his Forces, 


without any other Force from within, Lord Hale con- 1. Hale 146. 


in Confederacy with Enemies or Rebels, that Circumſtance 


will make it Treaſon; in the one Caſe under the Clauſe 


of adhering to the King's Enemies, in the other under that 
Caſtle or Fort deliver it up to the Rebels or Enemies, by | 69 
ſon within the Act: in the former Caſe tis levying War, 
in the latter tis adhering to the King's Enemies. But 
meer Cowardice or Imprudence, though it might ſubje& 


will not amount to Treaſon. 


SECT. 12. Srarzs in aQual Hoſtility with us, ECT. i: 


though no War be ſolemnly declared, are Enemies with- 4 1 
in the Meaning of the Act. And therefore in an Indict- —— | 
ment on the Clauſe of adhering to the King's Enemies, it oh | 
is ſufficient to aver that the Prince or State adhered to 1 1108; 
an Enemy, without ſhewing any War proclaimed. And the +a 
Fact, whether War or no, is triable by the Jury; and pub- 4 
lick Notoriety is ſufficient Evidence of the Fact. And if FLY 
the Subject of a foreign Prince in Amity with us, invad- | 120 
eth the Kingdom without Commiſſion from his Sovereign, FH 
he is an Enemy. And a Subject of England adhering to 44 


him is a Traitor within this Clauſe of the AQ, Or it an 
£ ED SEE Alien 


— — — 
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CHAP. 


II. 


n - Vaughan's 
WY Caſe. Salk. 


635. 
6. St. Tri. 


Vaughan's 


Caſe. 


SECT: 13. 
ni. 
Vaughan's 


Caſe. Salk. 


634. S. c. 
Keil. 20. 


8. 1. 


2. Vent. 316. 
and Vaugh- 
an's Caſe. 


or his Forces. 


See Chap. 1. 
Lord the King 


cc 
cc 


ſet forth in either Caſe. 
already ſaid upon a like Occaſion, never required this 


was not neceſſary before. 


before cited. MSS. Tracy and Denton. 


DISCOURSE I. 
Alien Amy acteth in an hoſtile Manner againſt us under 
a Commiſſion from a Prince or State at Enmity with us, 
he is an Enemy within the Act. And adhering to him! is 


Treaſon within this Clauſe. 
So if a Subject of England maketh actual War « on the 


King's Allies 9 with him againſt the Common 


Enemy, as was the Caſe of the States-General in our 
Wars againſt France in the Time of King William and 
the late Queen, this is adhering to the King's Enemies, 
though no AQ of Hoſtility is committed againſt the King 
For by 
ſtrengthened and the King's Hands are weakened. 


SKEET e 
well as for that of compaſſing the Death of the King, an 
Overt-Act of the Treaſon muſt, as I have already ob- 


| ſerved, be charged in the Indictment and proved. This 
Rule is grounded on the Words of the Statute, 


which being a declaratory Act muſt be ſtrictly purſued, 
The Words to this Purpoſe are“ Where a Man doth 
* compaſs, &c.—or if a Man do lev 5 War againſt our 

in his Realm, or be 
King's Enemies in his Realin giving them Aid or Com- 


övablement, i. e. upon full Proof ]Jattainted of open Deed.” 


And therefore it will not be ſufficient to alledge generally 
that the Defendants did levy War or adhere. 


But in 
the former Caſe it mult be alledged that they did aſſem- 
ble with a Multitade armed and arrayed in a warlike 
Manner and levyed War. 
herence muſt be ſet forth. 

Bor the particular Facts done by the Defendants or a 
Detail of the Evidence intended to be given need not be 
The Common-Law, as I have 


Exactneſs: and the Statute of King William doth not 
make it neceſſary to charge particular Facts, where it 
This was agreed by the Judges 
at a Conference on the Caſes of Damaree and Purchaſe 
And 'in the 
Caſes of Benſtead, and Meſſenger and Vaughan before cited, 
and of the Perſons concerned in the Rebellions of 1715 
and 1745, it w vas not thought neceſſary. 


CHAP. 
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this the common Enemy is 


IN Proſecutions for theſe Treaſons as 


adherent to the 


fort in the Realm or elſewhere, and thereof be | pro- 


Andin the latter Acts of Ad- 
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oF HIGH TREASON. 


CHAP. III. 


CHAP. 
II. 


Touching the Aft of the 7. William III. for regu- 


lating Trials in Caſes of 7 reaſon and miſprifion of 
Treaſon. 55 


[SHOP Burnet informeth us that this Act paſſed 
after a long Struggle, contrary to the Hopes and 
Expectation of the Perſons then at the Head of Affairs. 
« The Deſign of it,“ he ſaith, © ſeemed to be to make 
Men as fafe in all treaſonable Practices as poſſible.” 


| This is a grievous. Imputation on the Perſons who for- 


warded the Bill in either Houſe of Parliament, and might 
have been ſpared. But I believe it was the Language of 


many, and the Opinion of ſome of the Da with which 


the Biſhop ſtood connected. 
Hay the Bill required two Witneſſes to the nie Fact 
at the ſame Time, as his Lordſhip ſaith it did, it would 


Burnet V. 2. 
141. 143. 
161. | 


indeed have rendered Men very ſecure in treaſonable 


what he faith in a few Lines afterwards. For after ſet- 
ting forth the Subſtance of ſome of the principal Clauſes, 


128 at the ſame Time he addeth, all theſe Things 
* were in themſelves juft and reaſenable : and if they had 


Practices: but then it will be difficult to reconcile this to 


particularly that relating to two Witneſſes to the ſame | 


been moved by other Men and at another Time, hey” | 


© would have met with little Oppoſition. t. 

THe Bill did not come to the royal Aſſent during the 
Seſſion it was brought into Parliament. For the Clauſe 
which requireth that all the Peers ſhall be ſummoned: 


upon a Trial of a Peer for Treaſon or Miſpriſton of 


Treaſon, a Proviſion founded in ſound Senſe and ſtrict 
Juſtice, was added by the Lords: and the Bill with that 


Amendment ſent back to the Commons, who diſagreed 


to the Amendment : and ſo the Bill dropped for that 
Seſſion. 

Ix a ſubſequent Seſſion the Genie ſent up their own 
Bill again, and the Lords added their Clauſe, which, faith 


the Hiſtorian, * was not eaſily carried; for thoſe who 


* wiſhed w ell to the Bill looked on this as a Device to loſe 


18. 
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Hiſt. 34 Vol. 
699. 701. 
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SECT. 2. 


« it, as no doubt it was, and therefore oppoſed it: but 


DISCOURSE I. 


* contrary to the Hopes of the Court the Common; 
& were fo deſirous of the Bill, that when it came down 
*© to them they agreed to the Clauſe. And ſo the Bill 
“ Paſſed and had the Royal Aﬀent.” _ 
Sou Reflections might be made upon the Spirit of 
Faction which poſſeſſed both Sides, in this Competition 
of Parties, but I forbear. And proceed to offer a {ey 


| Obſervations « on the ſeveral Parts of the AQ. 


SEGT: i. My firſt Enquiry will be. what Treaſon 


are within the Act, and how the Law ſtandeth with Re. 
gard to thoſe that are not. By the general Tenor of 
the A&t it extendeth to ſuch High Treaſons only where- 


by © any Corruption of Blood may or ſhall be made to 
©. the Offender or his Heirs and to the Miſpriſion of 


“ ſuch Treaſons.”. 
THe fiſt and ſecond Sections are expreſiy confined to 


thoſe Treaſons, and the Miſpriſion of them: and all the 
Other Clauſes, except thoſe relating to the Trial of 


Peers, and to the Rejection of Evidence of Overt-A&s 


not laid in the Indid ment, uſe Words of plain Reference 


to the Treaſons neee in the firſt and ſecond Sections. 
And the 13th Section expreſly excludeth the Treaſons of 


Counterfeiting his Majeſty's Coin, the Great Seal, Privy 


Seal, Signet, and Sign Manual; 


Tur Caſe of Petty. "Treaſon henore flandeth upon 
the Foot it did before this Act, and ſo do the Treaſons 
that are expreſly excluded. And all the Treaſons crea- 
ted by Acts ſaving. the Corfuption of Blood ſtand likewiſe, 
on the ſame Foqat. © 
Tux Statutes ſaving: the: Blood are, 4 Elia. 4 . 8. 


10. 11. 12. concerning the Papal Supremacy, 5 Eliz. c. 


11. — 18 Eliz. c. 1. —8, 9 V. 3. c. 28. and 15, 


16 Geo. 2. c. 28. EY the Coin. I de not recol- 


op any more of; that Kind. 


SEC H 2. Havine 5 theſe As ſaving the 
Corruption of Blood, I will take Notice of a remarkable 


Difference in the wording of them, though ſomething ſo- 
reign tothe preſent Faquiry. * all agree in ſaving the 


Blocd, | 


math ” 


r 
e 7 


OF HIGH TREASON. 


EZ Blood, but the Acts of Queen Eliz. go further and pro- 
vide that “ no forfeiture of Lands ſhall be but during the 
Life of the Offender.” Theſe Words are omitted in 
EZ the Act of King William and in that of GrorGs 24 
And therefore. with regard to the Treafons created 
by theſe Acts, the Lands of the Offender will be forfeit- 
eld to the Crown, though the Blood of the Heir remaineth 
> uncorrupted. 
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CHAP. 
III. 


In the Caſe of Felony, a bats aving the Corruption 


quently while the Blood of the Heir remaineth uncor- 


of Blood preſerveth the Deſcent to the Heir; becauſe in 
that Caſe the Lord of the Fee becometh intitled by way 
of meer Eſcheat, propter defectum Sanguinis; and conſe- 


B how there can be no Eſcheat. But in the Caſe of High 
E Treaſon the Forfeiture, ſometimes but improperly called 
the Royal Eſcbeat, accreweth to the Crown of whomſo- 
erer the Land is holden, propter delictum tenentis. And 
| doubtleſs the Offence is not purged by ſuch ſaving Clauſe, 5 
though the Blood of the Heir is ſaved. 


Tais Diſtinction was taken in a e in the Wo: 


| Lone) and Horton and others. One Horton had a Leaſe 
to him and his Heirs during three Lives, and was attaint- 


: quer in May 1709, between Kirton (a Truſtee for Baron 


ed for one of the Treaſons touching the Coin created 
by the 8th and th of King William. Baron Lovel got a 


Grant from the Crown of this Leaſe. It was held by 


; TH and Bury, Price diſſenting, that this Leaſe was 


| forfeited to the Crown, and decreed accordingly. And 
in January 1709, the Decree was affirmed in Parliament 
by Advice of all the Juſtices of both Benches, except 
Holt, who was abſent, and Powell who diſſented. Trevor 


{and Tran held that there is no difference between ſuch 


a Leaſe and an Eſtate of Inheritance; for the Heir under 
aach 2 Leaſe taketh by Deſcent, to which Pawell agreed. 


But moſt of the Judges confined themſelves to the Caſe 


of a freehold Leaſe; and would not give any 1 


| vith regard to an Eſtate of Inheritance. 


SECT. 3. A Queſtion may poſſibly be made bio: 


the Benefit of this Act is to be extended to all Treafons 


MS. Tracy, 
and Salk. : 


SECT. 1 


ng Corruption of Blood created by Subſequent Ads, 


| wherein 


—— 2 - . r 
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CH A P. wherein the Benefit of the Act is not ſaved by ſpecial Pro- 


III. uviſoe: becauſe the Legiſlature, which is preſumed to do u 
9. W. 3. c. 1. nothing in vain, hath in ſome Inſtances made expreſs Pro- 10 
3. 4. Ann. c. viſion for that Purpoſe. I ſhould not have mentioned In 
7 HE this as a Matter of Doubt if Lord * Hale had not in | 9 
a ſimilar Caſe, I mean touching the Extent of the Statutes F 
of E. 6, entertained a doubt grounded on the ſame Pre. =. 
ſumption. For my Part, I think the Benefit of the Ad BY 
ought to be extended to Proſecutions for all Manner of tl 
high Treaſons, working Corruption of Blood and not within 0 
the Exceptions, though created by Acts ſubſequent to it = 
The Words of the Act take in every poſlible Caſe, © % n 
& and every Perſon or Perſons that Shall be accuſed or in- 
„ difted for high Treaſon, &c.“ the Principles and d 
Views upon which the Legiſlature proceeded, as they arc be 
ſet forth in the Preamble, will govern every future Caſe t 
under the like Circumſtances. And the known Rules of = 
Conſtruction oblige us to conſtrue an Act ſo beneficial, 1 
as liberally as may be; that is, to extend it as far as the b 
Letter, and eſpecially the viſible Scope and Intention of c 
ien... I Oe 10 
2 __- ArGuMeENTs founded on a general Preſumption of the p 
Wiſdom and Circumſpection of the Legiſlature always K 
will and ought to have their Weight. It hath been ſaid, f. 
and many Times with great Propriety, that the making f 
ſpecial Proviſion in certain Caſes by ſtatute implieth that hy 
the Law. had not before provided for thoſe.Cafes; for the * p 
Parliament doth notbing in dain. This is a good general F 
Rule, but it is very well known not to be univerſally : 
true. But admitting it was fo, yet many valuable Pur- p 
poſes, which Wiſdom and a juſt Concern for the publick P 
Welfare will ſuggeſt, may be anſwered by an expreſs n 
Proviſion, not in itſelf of abſolute indiſpenſible Neceſſity: * 
ſometimes for removing Doubts where different Opinions * 
have been entertained; and at other Times out of abun- 0 
dant Caution for obviating Doubts that poſſibly may a- 0 
riſe. The Inſtances of both Kinds are numerous and WF 0 
need not be mentioned in this Place. One I wil men- Q 
tion becauſe it cometh very near to the preſent Cale, g 
and naturally falleth into a Diſcourſe concerning Trials in WW 
e e 
3 5 Ups a 
* See 1. Hale 297. 324. 2. Hale 285, 288. the learned Au- i 


ther ſpeaketh with great Uncertainty upon the | 1 
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Tux Privilege of Peerage in thoſe Caſes is a Right as C H A P. 
univerſally known and as well eſtabliſhed as any Right III. 
can poſſibly be. It is a conſtitutional Right recog- 
nized by Magna Charta. And yet we find ſpecial 
Savings of the Right of Peerage in many of the Acts of 
Parliament creating new Treaſons about the Time of 
the Reformation, and down to the Reign of James the 
F: Firſt, Though many of thoſe Acts had before declared, - my 
that the Offenders being convicted according to due Courſe | 11 

* of Law, ſhall ſuffer and forfeit & c. which rendered an 1 
expreſs Proviſion ſaving the Rights of Peerage quite 1 
needleſs. HVæ f | 5 
TresE Savings might poſſibly be inſerted out of abun- Stanf. Pl. 
dant Caution, left it ſhould be argued (there were I doubt Cor. L. 3. 
in thoſe Days Tools of Power capable of arguing) that c. 1. 9 
the Privilege being founded on immemorial Uſage, could | 
not take Place with regard to Treaſons created within 
Time of Memory, They might, I ſay, poſſibly be in- 7 
ſerted to obviate that Doubt. And with better Colour of l 
Law and Reaſon, they might be inſerted in the Statutes 1 
for the Trial of Treaſons committed in foreign Parts or 1 
on the high Seas; in order to take the Caſe of Peers out 
of the general Words, by which new Juriſdictions un- 
known to the Law with Power to hear and determine 
ſuch Offences were created. But even in thoſe Caſes 
the Saving was in my Opinion quite unneceſſary unleſs by 1 
way of abundant Caution, though I confeſs Stanford in the — 
Paſſage laſt referred to in the Margin thinketh otherwiſe. _ 1 
For conſtitutional fundamental Rights will not be abr. . +I. 
mou by general Words in-Statutes made for ſpecial Pur- 4. 
„ I. | eee 1 
Ir is plain that the Legiſlature in ſucceeding Fimes —_ 
thought the ſaving Clauſe unneceſſary in any Caſe whatſo- 4:09 
ever. For it is not inſerted in one Act now in Force creat= — 
ing a new Treaſon, ſince the Revolution.“ Though in 9: W. 3. 1 
ſome of them Proviſion is made for the Trial of ſuch Trea- 13: 14. W. 
ſons in any County within the Kingdom, if perpetrated in? . 1 
foreign Parts. And in the Clauſe inſerted in the Jh of 1, Geo. 2. 
Queen Anne for the Trial of foreign Treaſons and Tre f 


„The temporary Acts againſt Mutiny and Deſertion made 

in Queen Anne's Time have Clauſes ſaving the Rights of Peer- 
age with regard to the Offences made Treaſon or Felony by 
thoſe Acts. And alſo for giving the Benefit of the 7th of 13 
King William to all Perſons beg, Trials for ſuch Lan. : | 040 
| | | | ns (ah 
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CCH A P. ſons committed on the high Seas in the Court of Juſticiary 
| III/ in Scotland or by ſpecial Commiſſion ; in Conformity to 
| / the Statutes of H. 8. made for:that Purpoſe, there is ng 


Saving of the Right of Peerage. But had the Saving 
3 been judged abſolutely neceſſary it Would have been in- 
] ſerted in every AQ creating a new Treaſon, and above 
all in that I laſt mentioned; and likewiſe in every Ad 
3 creating a new Felony. For new Felonies and ney 
Treaſons ſtand in this Reſpect upon the ſame Foot. 
Bx Parity of Reaſon I conclude that if the Legiſlature 
had thought it of .ab/olute Neceſſity to ſave to the Subjed 
by ſpecial Proviſo the Benefit of the Act now under Con- 
ſideration, ſuch Proviſo would have been inferted in every 
Statute creating new Treaſons ſince that Time. But the 
Acts of the 9. W. and 3. 4. Anne before referred to are the 
2 Acts now in Force wherein I find it to have been 
Mee IT} e 4 


Wer. SECT. 4. WurN I ſay that the Statute extendeth to 
| ſuch high Treaſons only which work a Corruption of 
Blood, I would be underſtood to mean ſuch Treaſons 
| where the Corruption of Blood 7s not ſaved by Statute. 
For if high [Treaſon ordinarily working Corruption of 

Blood, (as all high Treaſon doth where the Blood is not 
ſaved by ſpecial Proviſo,) if ſuch Treaſon be committed 

on the high Seas, the Defendant in a Proceeding directed 

by the Statute of H. 8. will be intitled to the full Benefit 
Salk. 85. of this Act; notwithſtanding it hath been doubted, ! 
1. Hale 354. think without juſt Grounds, whether a Corruption of 
355. Blood is wrought in that Proceeding 


Rer.. SECT. 5. Brrokx I conclude this Enquiry touching 

| the Extent of the Statute, I will juſt mention the Offences 
of importing Money counterfeit to the Simiiltude of Eug- 

liſh Com counterfeiting foreign Coin legitimated by Pro- 
_ clamation, and of importing ſuch Coin. Theſe Treaſons 
work a Corruption of Blood, and as ſuch are brought with- 
in the general Purview of the AQ; and do not come with- 
in the Letter of the Exception which in the Caſe of Coin 
mentions only the Offence of counterfeiting his Majeſty's 
Coin. Whether this beneficial Law ſhall be gg 0 

a 5 e e e 0 


5 
5 
. 


= 
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counterfeiting the Coin of the Kingdom, as in ſome 


| Caſes all Treaſons concerning the Coin do; theſe Queſti- 


| ons will be very fit to be conſidered whenever the Caſes 


] | 1 happen, which probably will not be very ſoon. 


For Proſecutions for the firſt of thoſe Offences have 


been very rare: and for the ethers there can be none, as 
Things ſtand at preſent, *till the Crown ſhall be adviſed 

5 to legitimate ſome Species of foreign Coin. I know of 
V none now current among Us that is legitimated, and moſt 
. probably none will. For if the Offences of counterfeit- 
ing and diminiſhing foreign Coin and of i importing ſuch 

counterfeit and diminiſhed Coin, which are great Evils, 
and daily growing, were made more penal than they are 
© at preſent, I know of no good End that could be anſwer- 
eld by legitimating any Species of it; on the other Hand 
I foreſee great Inconveniences that would attend it. 


As to the Treaſons which are not within the AQ, 1 


ſmall be very ſhort in this Place. Petty Treaſon is intitled D 
do the Benefit of the Acts of the 15 and 5t of E. 6. as 

far as concerns the Point of Evidence; and by 1. 2. Ph. 
and M. it is intitled to a Trial according to the due Courſe 
and Order of Common-Law. The 1 

dhe 5th of Z/iz. already mentioned ſtandeth i in both theſe 
Reſpects upon the ſame Foot. : 

E Tax other Treaſons not 3 in the W 5 
Words or excepted, relating to the Coin and the Seals 
Kc. are like wiſe intitled to a Trial according to the due 
Courſe and Order of the Common-Law, and to all the 
Advantages incident to that Method of 'T rial, which will 


reaſon created by 


be hereafter more particularly mentioned. 
I now proceed to the other Parts of the Act. 
T ſhall not conſider the ſeveral Clauſes in the Order 


they. ſtand, but as far as I can, I will range them under 
the following Heads. What Privileges the Priſoner is in- 


titled to, and what is incumbent on him previous te the 


Trial, and what during the Trial. The Clauſes which 


do not fall under theſe Heads will be laſt conſidered. 
Fa Thy 


c. 1; 


| c. 


| | thoſe reaſons; or whether by the Rule of Congruity C 11 A P. 


they ſhall ſtand upon the ſame Foot with the Offence of III. 


I. 


— — — 4 —2— — 
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CHAP. 


III. 
SECT. 6. 


7. An. c. 21. 


| whole Indictment, but it hath been conſtantly denied. It 
vas denied in the Caſe of Lord Preſton and the two other 


4. St. Tri. 
411. to 414 


| having ſaid that it was granted to Lord Ruſſel, Holt told 
him that he and ſome other of the Judges preſent who 
were of Council for that Lord did not adviſe him to de- 
mand it. For, faith he, we knew he could not have 
it by Law.” Lord Preſton, not ſatisfied with this Anſwer 


DISCOURSE I. 

SECT. 6. Tux Priſoner is to have a Copy of the 
whole Indictment, but not of the Witneſſes Names, 
five Days at leaſt before the Trial in order to enable bim 
to adviſe with his Council thereupon, to plead and make 
his Defence; his Attorney or Agent or any Perſon on his 
behalf requiring the ſame, and paying reaſonable Fees fo 
the Writing thereof, not exceeding 5 s. for the Copy of 
way one Indictment. (Sect, 1.) 

AN if he deſireth Council, the Court where he i; to 
be tried or any Judge thereof, ſhall immediately upon 
requeſt aſſign him ſuch and ſo many Council, not exceed. 
ing two, as he ſhall deſire: and ſuch Council ſhall hare 
free Acceſs to him at all ſeaſonable Hours. (1314. ) 

_ Hs ſhall likewiſe have a Copy of the Pannel of the ju- 

rors who are to try him duly returned by the Sheriff, 
and delivered to him two Days at leaſt before his Tra 
And he ſhall have the like Proceſs: to compel his Wit. 
neſſes to appear at the Trial for him, as is uſuaily grant 
edto compel Witneſſes to appear againſt Priſoners in the 
like Caſe. (Sed. 7) 
Tux 7th of the late Queen, whenever it ſhall full 
take Effect, will make ſome material Alterations in the 
Law touching Copies of the Indictment and Pannel. And 
therefore before 1 conclude ſome Notice ſhall be taken of 
utc" 

Ar Command an no Priſoner in capital Caſes was in 
ritled to a Copy of the Indiftment br Pannel, or of an) 
of the Proceedings againſt him. Many Perſons, | it is true, 
have upon their Arraigament inſiſted on a Copy of the 


Gentlemen indicted with him, by the unanimous Opinion 
of the Judges ptefent, who declared that it never had been 
granted, though frequently demanded, - And Lord Prei 


prayed that Counſel m be 2 5 him to argue that elf 
| Point Pra 
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Z Ipoiat; which the Court unanimouſly refuſed, it being, CH A P, 


they ſaid, a Point that would not bear a Debate. 


} inſiſted upon by Priſoners i in the like Caſe, was muc 
preſſed in this. It is not in Print among the Statutes, but 


KRequeſt, and is printed in the Trial. It plainly relateth 
0 ſuch Records in which the Subject may be intereſted, 
as Matters of Evidence upon Dyeſtions of private Right. 


e ons of them whether they make for or againſt the 
King. „ This was the Opinion of the whole Court. 

E Ix the Caſe of Charneck, King, and Keys whoſe Trials 
3 on after the paſſing this Act and about a Fortnight 
before it took place, they were denied a Copy of their 


ſibility that they were within the Reaſon and Equity 


been if their Trial had been brought on a Fortnight later. 


ITnals came on before the Commencement of the AQ, 


1 poſtponed, that they might be better enabled to conduct 


the Court declared to be Matter of Favour and not of 
Right. And Council and Sollicitors were permitted to 
Eattend them in Priſon previous to their Trials. This like- 


* Right, and in bad Times hath been generally denied. 


Felonies, in which I include petit Treaſon, Rand in theſe 
3 eſpedts upon the Foot of Common-Law. 


Caption delivered to him with the Indiment: for this in 
many Caſes is as neceſſary to enable him to conduct him- 


elf in pleading, as dne other. T his 1 1s now the conſtant 
WPradtice, 


F 6 atteſted Copy from the Roll was read at the Priſoner's 


. And it enacteth, That all Perſons ſhall for the future 
have free Acceſs to them, and may have Exemplificati- 


Indictment; though they argued with a great deal of Plau- 


Eviſe was an Indulgence which they could not claim of 


Ir will not I hope be thought ſuperfluous to have 
f Mortly ſtated how theſe Matters ſtood at Common-Law; 
Wfince all high Treaſons not within the AQ, and all 


THE Statute of the 46. E. 3. which had been 1 


Jof the Act at that Time, as much as they would have 
| q Ix theſe Caſes, and in the Caſe of the Aſſaſſins whoſe 


| the Priſoners as ſoon as they had pleaded, had Copies of 
the Pannels delivered to them; and their Trials were 


themſelves with regard to their Challenges. But this 


© THouGH the Act mentioneth only the Copy of the 4. St. Tri 5 
Indictment, yet the Priſoner ought to have a Copy of the 656. 734. 4 


53 Bur 
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C HAP. Burt if the Priſoner pleadeth without a Copy of the E 
III. Caption, as ſome of the Aſſaſſins did, he is too late t WE « 
Ibid. make that Objection, or indeed any other Objection thy WF) t 
turneth upon a Defe& in the Copy; for by Pleading, N e 
he admitteth that he hath had a Copy ſufficient for e t 
Purpoſes intended by the Af. Ss W 
| Bu the Letter of the AQ the Copy is to be delivers t 
4. St. Tri. five Days before the Trial, but upon the true Conſtruc. ! ð 
oe tion of it, the Copy after the Bill is found, for till then; 1 ð 
e is no Indictment, ought to be delivered five Days befor, 3 n 
Rk. the Day of Arraignment, for that is the Priſoner's Tine a 
Cranburn. for pleading. And the five Days muſt be excluſive f e 
the Day of Delivery and the Day of Arraignment.* &% WF ñ 
with Regard to the Copy of the Pannel, the two Da; a 

maſt be excluſive of the Day of Delivery and the Day of 

Trial. Theſe Points have been long ſettled and are noy 
Matters of conſtant Practice. | „„ 0 


* 


4. St. Tri. THOUGH the Words of the Statute are, that the Pf. t 

651. to 655. ſoner ſhall have a Copy of the Pannel duly returned by th WWF 3 
Sberiſf, yet if the Copy ſhould happen to be delivered be. WF 
fore the Rowen of the Precept, which upon a bare Com. 1 

miſſion of Oyer and Terminer is commonly made return. e 

able on the Day intended for the Trial, it will be ſuffc. WF d 

ent. For it ſatisfieth the Words of the Statute and ar- 1 t 


ſwereth all the Ends of it. KW 2 
1 Tux little Tract intituled “ The Method of Trial « We t 
| é Commoners in Caſes of high Treaſon?” publiſhed in © 


| the Year 1709 by Order of the Houſe of Lords dired- BW, I 
| But. V. 7. An. eth that the Additions of Dwelling-Places and Profeſſion: FF V 
| c. 21. inkl. ol the Jurors be inſerted in the Copy of the Pannel; but I 0 


| the AQ doth not require that Exactneſs, and the Prac- 0] 
i tice is otherwiſe. _ OO SS tl 
| Ir the Priſoner would avail himſelf of an Defe& in the IS 
Indictment by miſwriting, miſpelling, falſe or imprope U 
© Latin, he muſt take his Exceptions, before Evidence greet 

| | 1 in open Court, theſe are the Words of the Add. (Cel. g. a 
* Upon the Commiſſions which fat in Surry and in the G 
q North for the Trial of the Rebels in the Year 1746, the fi: ſo 
FT Days, as I have already ſaid, were likewiſe excluſive of © th 
| intervening Sunday, that not being thought a proper Day ne 
| for the Priſoner's adviſing with his Counſel or preparing ſa 4 
l bis Defence. It was ſo ordered upon a like Commiſſion i 1 
| the North in the Year 1716 for greater Caution and to ob- F to 
| viate all Objections. But the Statute doth not require 45 | 
1 
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Bur though the Act is thus worded, the Conſtruction C H A P. 
of it hath been, that Exceptions grounded on thoſe Miſ- III. 
takes muſt be taken before Plea pleaded. And in the Caſes + 
of Captain Vaughan already cited and of one Sullivan at 
the Old Baily, Ochber 1715, and of Mr. Layer, the 5. St. Tri. 
Court "efaſed to hear ſuch Exceptions after Plea. It is Re. Chap- 
true that in Cranburne's Caſe the Court did permit his pe e and Den- 

Council to take thoſe Exceptions after Plea, and in Rook- to 6 th Tri 
wood's after the Jury was ſworn. But it ought to be re- 4. $t Tri 
membered theſe were Indulgences to the Priſoners uon 
a new AQ, and before the Practice was ſettled to the | 
contrary, as It now 18. 

I come now to the Privileges the Priſoner 1 1s initled to 
during the Time of his Trial. „ 


SECT. 7. Hx is to have the Aſſiſtance of his Coun- r 
cil throughout his Trial, to examine his Witneſles,* and 
| to conduct his whole Deloncs as well 1 in Point of Fact 
as upon Queſtions of Law. (Sed. 1.) 

Ar Common-Law no Council was allowed upon the . 

Iſſue of guilty or not guilty in any capital Caſe whatſo- 

ever, except upon Queſtions of Law. And then only in 

doubtful, not in plain Caſes. I am far from diſputing 

the Propriety of this Rule while it is confined io Felony 

and the lower Claſs of Treaſons concerning the Coin and 

the Seals. I know many Things have been thrown 

out upon this Subject, and Inconveniencies ſome 

real ſome imaginary, have been ſuggeſted by popular | 
Writers, who ſeem to have attended fingly to thoſe on "#3 
one Side of the Queſtion. But it is impoſſible in a State | 
of Imperfection to keep clear of all Inconveniences ; - 
though Wiſdom will always direct us to the Courſe which 


is ſubje& to the feweſt and the leaſt. And this is the : | i 


I utmoſt that human Wiſdom can do. 
Is State-Proſecutions which are the Objects of this Act, 

and are carried on by the Weight of the Crown and too of- 

ten in the Spirit of Party, and are generally conducted by 


* 5 * Ann * 
W 
N 3 * way e e 


ſonable to allow the Priſoner the Aſſiſtance of Council, to 
the full extent of the AQ. But this the Common-Law 6a 
not allow, Accordingly it was refuſed to every Perſon con- 


3 B. By 1. An. c. 9. the Witneſſes for the Priſoner are 
do be upon Gath in 18 & es of 7 reaſon 6 or Felony, 


, | 2 P 4 cerned 


Gentlemen of high Rank at the Bar, it is extremely rea- 5 Bey | 
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$3.1 
1 
l 
- 
$5.4 
Fj 
. 
15 


—— TL AT 44> > I DRIER ra SI WY tn — rg 


DISCOURSE I. 


CH AP. cerned in the Aſſaſſination- Plot whoſe Trials came on 
III. after this Af had paſſed the royal Aſent, but before the Cun- 
4. St. Tri. mencement of it, And in Sir William Parkins's Caſe the 
very Day before the Act took place, Holt ſaid upon the 
Gets «© We muſt conform to the Law as it is at pre. 
„ ſent, not to what it will be To-morrow, we are upon cur 
xy "Oaths fo to do.” Council as to Matters of Fa& was 
| likewiſe denied to Lord Minton and to Lord Lovat, being 
in the Caſe of an Impeachment which is excepted * out 
of the Act. But all the Priſoners I have mentioned had, 
through the Benignity of the Times, Council to attend 
them in Priſon previous to their Trials. 
UPoxN the Trial of Iſſues that do not turn upon the 
Queſtion of guilty or not guilty but upon collateral Fadts, 
Priſoners under a capital Charge whether for Treaſon or 
Felony, always were intitled to the full Aſſiſtance of Coun- 
cil. Humphry Staffard in the 1* of Hen. 7. had Council 
on his Plea of Sanctuary. Roger Johnſon whoſe Caſe is 
before reported had Council on the Error in Fact aſſigned 
by him for reverſing his Outlawry, though in a Caſe con- 
Ceerning the Coin. And ſo had ohn Harvey and every 
ce the Re- Priſoner in the like Caſe with him upon the Iſſue taken 
port. upon the ſeveral Matters alledged in the Suggeſtion filed MW 
19. Geo. 2. on the Part of the Crown, purſuant to the 9 of the. AE *«© 
| 19h of Geo. 24. C 


Stra. 824. 


2 PY 
La) 


FECT: $$ E C T. 8. I come now to the Head of . which 
divideth itſelf into two Branches. What Number of Mit- 

neſſes deth the Act require, and What Matters may be given 

in Evidence. And though I have poſtponed the Conſi- 
deration of this Part of the Act to this Place, yet what- 

ever will be ſaid with Regard to Evidence at the Trial, 

mult be applied to the Evidence which ſhall be given on 

the Iudictment. 

I know a Difference hath been taken in the Conſtrudtion 


Sr rr r er 


—— * - 
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1. E. 6. & & 5. of the Statutes of E. 6. and of Ph. and Ma. between the 
E. G. Indictment and the Trial. But this Diſtinction is entirely 
2. P h, M. without Foundation even n the Foot of thoſe Statutes. 


1 * By the 20th of > DEE 24. Council is allowed in 
the Caſe of an Impeachment. And with great Reaſon, ſince 
| the Defendant is ſtruggling under the whole Weight or the 
en of Great Brilain. 


f %%% But 
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But the preſent Act hath not left room for that Diſtinc- 


tion. It enacteth that“ no Perſon ſhall be indicted, 
« tried, or attainted of any Treaſon whereby any Cor- 


eruption of Blood may be made to the Offender or his 
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6 Heirs of of the Miſpriſion of ſuch Treaſon, but upon 


« the Oaths of two lawful Witneſſes; either both to 
© the ſame Overt-Act, or one of them to one and ano- 
&« ther to another Overt-Ac& of the ſame Treaſon: un- 
« leſs he ſhall willingly and without violence in open 


& Court confeſs the ſame. Or ſhall ſtand mute, or re- 
6 fuſe to plead, or in Caſes of High Treaſon ſhall pe- 
*« remptorily Challenge above the Number of 35 of the 


© PRovIDED that any Perſon being indicted as afore- 
4“ ſaid for any of the ſaid Treaſons or Miſpriſions, may 


i 5 Jury.” f (Sect. 2: 


*© be outlawed and thereby attainted. And in Caſes 


„of the High Treaſons aforeſaid where by the Law, 


after ſuch Outlawry, the Party outlawed may come 


in to be tried, he ſhall upon ſuch Trial have the Be- 
weit of this ASt. (Sec. 37 15 


© AnD it further enacteth and declareth that if two 
* or more diſtinct Treaſons of divers Heads or Kinds 


* ſhall be alledged in one Bill of Indictment, one Wit- 


| © neſs to one of the ſaid Treaſons and another Witneſs 


* to another of the ſaid Treaſons ſhall not be deemed 


4 * two Witneſles to the ſame Treaſon within the meaning 
, e 


Ir hath been generally agreed, and I think upon juſt 
= Grounds, (though Lord Coke hath advanced a contrary 


* 
* 


3. Inſt. 26. 


| | Doctrine) that at Common-Law one Witneſs was ſuffi- 
| cient in the Caſe of Treaſon as well as in every other 
= capital Caſe. The only Difficulty hath been upon the 


| Conſtruction of the Statute of Ph. and Ma. whether that 


Act hath repealed the Statutes of E. 6. as far as they 


e two Witneſſes neceſſary in all * of Treaſon. 


| It may poſſibly be judged needleſs at this Time to en- 
ter far into this Inquiry. But ſince the Statutes of E. 6. 


| plainly extend to petit Treaſon and the Act now under 
| Conſideration as plainly doth not, it will not be Time al- 
together miſpent to clear up this Point. For petit Trea- 
| fon ſtandeth in this Reſpect ſingly on the Foot of the Sta- 
_ futes of Ed. 6, 88 . 
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CHAP. 


III. 


Dy. 99. 100. 


1. St. Tri. 


DISCOURSE I 
I do not find upon looking over the“ ſtate Trials that 


in Crown Proſecutions any great Regard was paid to the 
gn of E. 6. for near a Century after they were paſſes: 


indeed to the common well-known Rules of legal 
Fvidenos Though the Authors who wrote in choſe 
Days do. ſometimes {peak of the Acts as then in force 
In the Cafe of William Thomas, when they were un. 
doubtedly in force, they were rendered quite nugatory 


by this very extraordinary Refolution, that one Witneſs if 


bis own Knowledve, and another by Hearſay FROM T1 


though AT THE Tuixb oR FOURTH HAND, made two 


Witneſſes or Accuſors within the Acts. And in the 
Caſe of Sir Nicholas + Throckmorton which came to Trial 
the fame Term, no fort of regard was paid to them. For 
though the Priſoner ſtrongly inſiſted on the Benefit of 
them, particularly of that which requireth the Witneſſ— 
es to be brought Face to Face upon the Trial, the Coun- 
cil for the Crown went on in the Method formerly prac- 


tiſed, reading Examinations and Confeſſions of Perſons 


ſuppoſed to be Accomplices, ſome /iving and ameſneabie, 
others lately hanged for the ſame Treaſon. 
In many of the ſucceeding Trials the Priſoners were 


told that the Statutes of Edw. the 6th were repealed, parti- 


cularly that which required two Witneſſes Face to Face; 
that this Law had been found dangerous to the Crown; 
that Witneſſes may be prevailed upon to unſay in Court 
what they have ſaid upon their Examinations; that the 
Confeſſions of Perſons accuſing themſelves are the ſtrongeſt 


of all Evidence againſt their Accomplices; ; that their Part- 
ners in Guilt are the Gens de [ur Condition the Statute of 


"reaſons ꝗ ſpeaketh of; and that Confeſſions, though not 


ſigned by the Party, are of equal Weight with thoſe that 
are ſigned. This every Man who will do ſo much Penance 


as to read over the State Trials during the Reigns of Queen 
Elis. and King James, will find to have been the Doctrine 
and Practice of the Times. And I do not ſee that the Caſe 


of Sir Walter Raleigh, whoſe Trial having been long ſince 


printed and prefixed to his Hiſtory hath been more gene- 


* See the State Trials from the 157 Queen Mary to the 
Reftoration. 
+ Theſe Caſes came on in Fafer Term 1. Mar. and the 


Parliament of the 1* and 29 Ph. and M. did not meet till 


November followin g. 


1 The Words of the Statute are, et te; ceo ſoit provabie 
| mans Attaint 


far Gens de lour Condition ; meaning plain- 
ly the Fudicium Parium required | by Magna Char ta. 
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rally read and eenſured than others, I do not ſee that CH AP. bm 


of the King's Attorney, did in Point of Hardſhip differ Coke. 
from many of the former. 
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that Caſe, always excepting the extraordinary Behaviour III. at 
5 


Ix ſucceeding Times, when People of all Ranks and | 
Parties had in their Turn been learning Moderation in Wes 
the School of Adverſity, Light began to dawn upon us. We 
Lord Coke, after his Diſgrace at Court had given him 3. Inſt. 24. 1 
Leiſure for cool Reflection, was of Opinion that the Sta- to 27. 
tutes of Ed. Gch touching Evidence are not repealed by 1. 

2. Pb. and Ma. that two Witneſſes are ſtill required in 


Caſes of Treaſon; not barely upon the Indictment, which 
he ſtateth as an Opinion entertained by ſome, but alſo 
upon the Trial. This as far as I can collect from the 


Paſſages J have cited was the Reſult of all his Searches 


into this Matter; though he doth not in every Part of the 


Paſſage expreſs himſelf with that Light and Preciſion 
which the Importance of the Subject required. 5 
In the Caſe of Mr. Love, Hale who was Council 2 4. Ct. Tri. 


| for him, inſiſted that two W itnefles are neceſſary upon 144. 171. fa 


the Trial in Caſe of Treaſon, upon the Foot of the Sta- 173. and 177. 
tutes of Edw. the 6th not repealed, he faith, in Point of 


Teſtimony by the Statute of Ph. and Ma.; and one of the Sir Tho. 


Council on the Side of the Proſecution, who upon the 


Withrington. C 
whole argued with Candour, admitted that the Statutes MW 


of E. 6. are not repealed by that of Ph. and M. and that 


two Witneſſes are ſtill neceſſary; but inſiſted, that one 


| Witneſs to one Overt-Act, and another to another Overt- WW. 
Act of the fame Species of Treaſon are two ſufficient Wit- 719 
neſſes within the Acts. This Gentleman was the firſt 1 9 
I have met with who conſidered the Point in this 7.500 
Light; in which, as I ſhall ſhew preſently, it hath been — 


conſidered ever ſince the Reſtoration. | We. 
HaLE in his Summary is clear that the Statutes of 24. 1 262. 

6. require two Witneſſes to the Petit Fury in the Caſe of 

Treaſon. And this, faith he, ſtandeth notwithſtanding 


the Stat. of the 1. 2. Ph. Ma. But in his Hiſtory of the + 
Pleas of the Crown, he ſpeaketh more doubtfully. He Vue”! 
_ faith in one Place, that it hath been held by many that the! Hale 296. | 


Statutes of E. 6. are ſtill in Force notwithſtanding 1. 2. 
Ph. M. In another r that two Witneſſes are required p- 


on 


5 


| CH A P. on the Indifiment, not upon the Trial. In a Third, after 
III. having ſaid that it is agreed on all Hands that the Stat. of 
| 2. Hale 286. Pb. and Ad. taketh away the Nee of two Witneſſes on 
1. Hale 298. 4e Trial, he proceedeth to conſider the Opinion of thoſe 
to 300. who argued that the Trial being the ſole Object of that 
B Statute, it did not take away the Neceſſity of two Wit- 
ö neſſes on the Indictment, ſince the Indictment and Trial 
are in their Opinion two diſtinet Things. 85 
Ax then offereth many ſtrong Reaſons founded on great 
Authority againſt that Diſtinction; and ſheweth that the 
Indictment ought to be conſidered as inſeparably incident 
to the Trial and in Truth a Part of it. And concludeth 
thus, And thus the Reaſons ſtand on both Sides; and 
* though thoſe ſeem to be ſtronger than the former, yet 
1 in a Caſe of this Moment it is ſafeſt to hold that in 


ally in Caſes of Lite,” Thus far the learned Judge 
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Hale 306. Caſes taken by Magiſtrates upon Oath, and in what Caſes 
"=? and under what Reſtrictions they may be read in Evidence, 


— — 


« fore a Juſtice of the Peace may make a good Teſtimo- 
« ny to be read againſt the Offender in Caſe of Felony 
« where the Witneſs is nat able to travel, yet in Caſe of 
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*“ amination is not allowable; for the Statute requireth, 
„ that they (if living) be produced upon the Arratgn- 
« ment in the Preſence of the Priſoner, to the End he 


ſhip menticneth can be no other than the 5. 6. E. 6. Some 
other Paſiiges I might have cited from the Hiſtory of the 


i 


theſe are ſuficient. 


199 Judges preparatory to the Trial of the Regicides, it was 
1 agreed that the Law requirech two Witneſſes in the Caſe 
| of Treaſon; but that one Witneſs to one Overt-A& of 
1 compaſſing (for coinpaſſing the King's Death was the 
Wl | Treaſon then under Conſideration) and another Witneſs 
_ to another Act of compaſſing, make two Witneſſes ot 
5 | | | compaſſing. 


Practice which hath leaſt Doubt and Danger, eſpeci- 
appeareth to have been doubt ful at laſt, to ſay no more. 


But in another Paſſage ſpeaking of Informations in capital 


he ſaith, © Though Informations upon Oath taken be- 
“ Treaſon where two Witneſſes are required || uch an Ex- 


* may croſs: examine them.” The Statute his Lord- 


Pleas ofthe Crown, where the learned Author fluQtuateth 
between two oppoſite Opinions upon this Point, but 


_Kx1L1xG reportcih that at a Conference among the 
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that one W. itneſs is ſufficient in Treaſon, and that the 1. 2. 
Ph. and M. had repealed the Statutes of E. 6. 

Ar Lord Stafford's Trial the Neceſſity of two Wit- 
neſſes was treated as a Point beyond all Doubt. But his 
Lordſhip inſiſting that there ought to be two to each Overt- 
AA, all the Judges preſent delivered their Opinions ſeria- 
tim, and declared that one Witneſs to one Overt- Act, 


and another to another Overt-Act of the ſame Species of © 


Treaſon, are two ſufficient Witneſſes within the Statutes : 
otherwiſe no Government could be ſafe if Traitors had 


but Craft equal to their Villainy. From that Time the 
And in the ſucceeding Trials of 


Point hath been ſettled. 
that Reign and the next, though many irregular Things 


were done ſavouring of the Times, this Rule ſtill kept 


its Ground. And in all the Trials after the Revolution 


8 before the Act of the 7th of King William took Place, it 4: St. Til. 


was ſtrictly obſerved. 
HavinG given this ſhort. Viſtory of the Difficulty 


which hath been founded on the Statute of Ph. and M. 1 
will take the r of offering my own Thoughts upon 


it, | 
[ conceive that the Clauſe upon which the Doubt aroſe, 
“ that all Trials for any Treaſon ſhall be according to 


te the due Order and Courſe of the Common-Law and not 


| * otherwiſe,” was intended in Favour of the Subject, not 
in the leaſt to his Prejudice. 
Principle, and directed to the ſame ſalutary Ends, which 
de Statute made but the Year before reducing all Trea- 
| ſons to the Standard of the 25. E. 3. had in View. By the 


one, the Subject was ſecured in his Journey through Life 


4 againſt the numerous Precipices which the Heat and Diſ- 


| temper of former Times had opened in his Way; the 
| other reſtored to him the Benefit of a Trial by a Jury of 


4 the proper County, with all the Advantages for Defence 


peculiar to that Method of Trial, where former Statutes 


had deprived him of it. This I apprehend was the ſole 
| Intent of this Clauſe, which will be better explained by 
N what followeth: 


It was founded in the ſame 


Bx 32. H. 8. Treaſons committed in Wales or where . 
| the King's Writ runneth not, were to be tried in ſuch _ 
Shires 


compaſſing. He afterwards ſpeaketh very doubtfully up- O HAP. 
on this Point; and at length faith, that it ſeemed to him 


III. 
P. 18. 49. 


3. St. Tri. 


c. 
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DISCOURSE I. 


Shires and by ſuch Commiſſioners as the King ſhould ap- 
point. By 33d of that King Perſons committing Treaſon, 


and confeſſing it and afterwards becoming lunatick, might 
be tried without being brought to anſwer, by the like ſpe- 


cial Commiſſion in any County the King ſhould appoint, 


And by another Act of the ſame Year, Perſons accuſed 
of Treaſon or Miſpriſion committed in England or elſe. 


where, being examined by three of the Privy-Counci] 


and by them vehemently ſuſpected, might be tried by ſpe- 


cial Commiſſion in any County the King ſhould appoint, 


And by the ſame Act, the peremptory Challenge in all 


Caſes of Treaſon and Miſpriſion was abſolutely taken 


Away... 


- vanes Arc were derogatory to the due Courſe and or 


der of the Cimmon-Law, and in many Inſtances grievous 


to the Subject. The Judges have therefore conſidered 
them all as repealed by this general Clauſe, ſo far as con- 
cerneth Treaſons committed in England or Wales. By 
this Conſtruction, the Trial by a Jury of the proper 
County with a peremptory Challenge of 35, which is 
with peculiar Propriety called a Trial according ts the due 
Courſe and Order of the Common-Law, is reſtored. 


Bur the Ads of the 28th and 35th of that Reign for 


the Trial of Treaſons committed on the high Seas or 


out of the Realm, though they introduced a Method of 

Trial new in thoſe Caſes and unknown to. the Common— 
Law, have not been held tobe repealed by this Clauſe; 
nor is the 33. H 8. repealed as far it concerneth. Treaſon in 
foreign Parts. For theſe Acts deprive the Subject of no 


Advantage for Defence to which he was before intitled. 
On the contrary, inſtead of a. Trial according to the 
Courſe and Order of the Civil-Law, they introduced a 


Trial founded in the Wiſdom and Benignity of the Com- 


mon-Law, With all the Advantages for Defence incident 
to it; except only in the Point of Locality which the Na- 


ture of the Caſes would not admit of. 


Bur the Privilege the Subject is intitled to under the 


Statutes of E. 6, of having the Charge proved by two law. 
ful Witneſſes and thoſe brought Face to Face at the Trial, 
a mighty Safe-guard againſt oppreſſive Proſecutions, Wa 


never intended to be taken away by this general Clauſe. 


Nor 


S 
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Nor in truth did the Legiſlature apprehend that it could CH A P. 
pe extended ſo far. 3 255 
Fon by a ſubſequent Clauſe in the ſame Statute it is 
provided © that in all Caſes of high Treaſon concerning 
© Coin current within the Realm, or for counterfeiting 
« the King's or Queen's Signet, Privy-Seal, Great-Seal, or 
„ Sign-Manual,“ fuch Manner of Trial and none other 
„ ſhall be obſerved and kept as heretofore hath been 
e uſed by the Commoa-Law of this Realm, any Law, 
„ Statute, or other Thing to the contrary notwithſtand- 
ing.“ It will be extremely difficult to account for: 
this Clauſe, which is admitted on all Hands to have taken 
away the Neceſſity of two Witneſſes in the Caſes touch-, 
ing the Coin and Seals, if the former Clauſe had done 
the ſame in all Caſes of Treaſon whatſoever; the latter 
E Clauſe was certainly inſerted to effect ſomething which 
we former had not. But I think the next Act maketh _ K V 
the Matter very clear if any Doubt remaineth on this. It by e 
enacteth, that in the Caſe of Offences therein enumerated 
touching the Coin the Offenders. ** may be indiQed, - 
tried, convicted, and attainted by ſuch /ike Evidence 
and in ſuch Manner and Form as hath been uſed and 
© accuſtomed within this Realm, at any Time before. 
- © the firſt Year of our late Sovereign Lord King E. 6.“ 
Here the Matter of Evidence, which appeareth to be the. 
only Point then in Contemplation, is plainly expreſſed : 
and extended by Name to the Trial as well as the Indict- 
ment; and the very Time when two Witneſles firſt be- 
came neceſſary in both Caſes is pointed out. „ 
Ir the Legiſlature did intend by the former Act to take 
zway the Neceſſity of two Witneſſes in all Caſes of 
Treaſon whatſoever, why did it not ſpeak as plainly as 
it doth in this? And on the other Hand, if it was con- 
ceived that this was done by the general Words of the 
former Act, why is it done in ſpecial Caſes in Terms ſo 
Expreſs by this? The different penning of two Clauſes 
n one and the ſame AQ, and alſo of two Acts —. 
it the ſame Time and probably paſſed the royal Aſſent on Ne 
he ſame Day, convinceth me that the Legiſlature had in 
Vontemplation two different Objects, diſtinct in their Na- 


W 
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! * dee Raftal's Stat. 1. 2. Ph, and Ma. c. 10. Sect. 8. 13. 
F th the Clauſes at large, | 


ture 


DISCOURSE I 
CH AP. ture and Tendency: and accordingly made different Pro- 
viſions reſpectively ſuited to the Nature of each 
T now return to the Statute of King William. 3 
Tov it requireth two Witneſſes to each Treaſon, | 
yet a collateral Fact not tending to the Proof of the O- 
vert-A&s, may be proved by one. For this Statute con- 
fineth itſelf to the Proof of the Treafon, the Proof of the 
Overt-A#s. And the Statutes of E. 6. are confined to the 
Evidence for proving the Priſoner * the Offences 
charged on him, whick likewiſe muſt be underſtood of 
Overt-A&s. FR Ss nd 
Tus Difference between the Proof of Overt-AQs and 
of collateral Facts, was taken by Lord Holt in the Cafe 
of Captain Vaughan, who inſiſted and called Witneſſes to 
prove that he was a Subject of France born in the Domi- 
nions of the French King. The Council for the Crown 
called Witneſſes to prove him born in Ireland. And his 
Council inſiſting that there was but one credible Witneb 
to that Fact, Holt ſaid, That is no Overt-AQ, if there 
© be one Witneſs to that it is enough; there need not 
be two Witneſſes to prove him a Subject, but here 
© are more.” His Confeſſion was like wife given in Evi. 
dence as to that Fact. But it appearing upon Crofs-Ex- 
amination, to have been made the Night he was taken 
and when very drunk, and the Fact of his Birth in Ireland 
being abſolutely denied by him the-next Morning upon 
his Examination taken before a Magiſtrate, little Regard 
ſeems to have been paid to his Confeſſion. _ F 
THE Caſe of a Confeſſion made willingly and withoot Wh .. 
Violence is excepted in this Act and in both the Statute WW 
of E. 6. But there is a Difference in the wording theſe 
| Statutes which J have thought did merit Conſideration ſo 
far as to warrant a different Conſtruction of them. The 
Words of this Act are, unlefs the Party ſhall willing 
* and without Violence in open Court confeſs the ſame.” Wi 
The Words in open Court the Statutes of E. 6, have omitted. Wi 4 
1. Hale 304. Thoſe Words ſeem to have been inſerted in order to carry Wl tabl 
Keil, 18. the Neceſſity of two Witneſſes to the Overt-Acts farther Wi 
The Caſe of than the Statutes of E. 6. were formerly thought to carry it 
Tong and For the Conſtruction of thoſe Statutes hath been, that a 
Others. Confeſſion upon an Examination of the Party, taken ou! Wi od | 
2. And. 67. | 05 8333 Curt fame 
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N out farther Proof of the Overt-Acts. For, ſay the 
E Books, ſuch Confeſſion putteth the Caſe out of the Sta- 
= tute, it ſatisfieth the Statute: and by Confeſſion is not 


E Arraignment, but upon his Examination before a Ma- 
giſtrate: for, ſaith Coe, the Words, without Violence, 
mean willingly without any Torture, and the Judge is 


ner's Arraignment was ever any Torture offered. 
hour in the Year 1716. at a Conference among the 


which the Attorney and Solicitor General who were 
to condud? the Proſecution the next Day lent their Aſſiſ- 


chorities I have cited; for it was then agreed that upon 
| which it was ſaid amounteth to a Conviction. 


Ueon the Trial of John Berwick Ae 1746, this Opi- 
nion, which I confeſs I had never heard of before, 
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cited and much urged by the Council for the Crown ; 
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| afterwards was favoured with a Copů ? 

lx the Caſe of Francis Willis the Council for the Crown 
called a Witneſs to prove what the Priſoner had ſaid to 
him touching the Share he had in the Treaſon he then 


ted in Evidence. But the Judges preſent were very clear 
chat ſuch Confeſſion is Evidence Admiſſible, proper to be 


| dence to the Overt- Acts. Though it might be ſtili a diſpu- 
two Witneſſes, is of itſelf ſufficient to Convict, Upon this 


Evidence of a Confeſſion was held ſufficient by the learn- 
A Judges who fat upon the Commiſſion in the North in the 


| me Summer, upon the Authority of this Opinion. 


never preſent at any Torture, neither upon the Priſo- 


though I believe ſome of the Judges had ſeen it, was 


| and a MS. Report of it was produced, of which I ſoon 


241 


Court and before a Magiſtrate or Perſon having Authority CH AP. 
© to take ſuch Examination, proved upon the Trial by two 
E Witneſſes is Evidence of itſelf ſufficient to convict, with- 


III. 


F meant a Confeſſion before the Judge upon the Priſoner's 


3. Inſt. 25. 


1 Judges, preparatory to the Trial of Francis Francia, at 


tance, no Regard ſeemeth to have been paid to the Au- 


@ the Foot of thoſe Acts of E. 6. by Confeſſion is meant 
only a Confeſſion upon the Arraignment of the Party, 


8. St. Tri. 


| ſtood charged with. The Priſoner's Council objected to 
this Sort of Evidence, and inſiſted that by this Act no Con- 
| feſſion, except it be made in open Court, ſhall be admit- 


left to a Jury, and will go in Corroboration of other Ei- 


table Point, whether a Confeſſion out of Court proved by 


laſt 


” 
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Montague. 
Sir Robert 


Eyre. 


; MSS. Tracy 
and Denton. 
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laſt Point none of them, except Chief Baron Ward, 
delivered any direct: Opinion; his Words are, © a Con. 


„ feſſion ſhall not ſupply the want of Evidence, ther, 


& muſt be ſtill two Witneſſes to the Treaſon, But to ſay it 
** ſhall not be given in Evidence, there is no Ground for 
6 1t.” The Attorney General admitted that two Wit. 
neſſes are neceſſary beſides the Confefſion. The Solici- 


tor is more explicit and faith, © He (the Priſoner) ſhall 
«© not be convicted on a Trial, without two lawful Wit. 
neſſes, that is the Thing provided for. It was to ex. 
« clude a Precedent that had been ſettled in Tong's Cafe 
(the Caſe already cited from Keiling and Hale) “ but it 


“ was Rot deſigned to exclude all Confeſſions. That 
* was Evidence at Law, and always muſt be ſo. The 


* Deſign of the Act was to exclude Confeſſions from 
having the Force of a Conviction, unleſs it were in 


© a Court of Record. And to prevent a Confeſſion 
ec 


„proved by two Witneſſes from being a ſufficient 
< Ground for a Conviction.” _- e bn 
In the Argument in the Caſe of Willis, the Caſes of 


Vaughan * and of one Smith alias May were cited. Vaug- 


 ban's Caſe hath been already mentioned. The Caſe of 


Smith was at an Admiralty Seffion in June 7, An. upon 
an Indictment for adhering to the Queen's Enemies on 
the high Seas. He made Alienage his Defence as Vaug- 
ban did; and his Confeſſiou that he was an Engliſbman- 


: born was held to be Admiſſible Evidence by Trevor, 
Powell, Powis, Tracy, and Bury, tbough his Council 


inſiſted on this Act of the 7th of King William. In that 
Caſe it was ſaid by the Court that the 7th of King Wi 
liam was to prevent a Confeſſion being concluſive Evi- 
dence of the very Overt-Af, not to take away that Sort 


of Evidence of Collateral Matters. And Vaughan's Cale 


was cited and relied on. : 5 

IN Truth, with Regard to all collateral Facts not con- 
ducing to the Proof of the Overt-Acts, I think we may 
ſafely lay it down as a general Rule, that whatever wa 


Evidence at Common-Law is ſtill good Evidence under 


the Statutez which as I ſaid before is confined to the 
Proof of the Overt-A&s. 8 


* I: think Vauehan's is the Caſe cited in Williss Trial b) 


the Name of Ball. 


THE 
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perhaps it may be now too late to controvert the Au- 
Nori) of the Opinion in 1716, warranted as it hath 
een by later Precedents. All Iinfiſt on is that the Rule 
Efhould never be carried further than that Caſe warranteth, 
pever further than to a Confeſſion made during the So- 


n having Authority to take it: When the Party may be 
bent in the Caſe of Francia and of Greg cited in the Argu- 


Milliam. 3 „„ 8 
For haſty Confeſſions made to Perſons having no Au- 
Wority to examine, are the weakeſt and moſt ſuſpicious 


We often miſ-reported, whether through Ignorance, In- 


Noot in the ordinary Courſe of Things to be diſproved 


in Facts may be and often is confronted. 

ur Diſtinction I aim at between Confeſſions made 
Wn an Examination of the Party by a Magiſtrate or Per- 
W having Authority to examine, and haſty unguarded 
Wlarations made in the hearing of Perſons having no 


Cort and the King's Council in Williss Caſe alrea- 
entioned, with the Opinion in Francia's. Since in 


__— 


in the other. e Po „„ 
would not in any Thing I have ſaid be underſtood to 
Nen the Proceeding in the Caſe of Berwick before men- 


Ne or Perſon having Authority to examine, as there 


the Surrender, to the Officers in the Rebel Garriſon, 
une but Officers, whither he went with the Reſt of 
. He appeared among them and took the Rank of 
Officer, Theſe Facts together with his Declarations, all 
ped by two Witneſſes, were I think very properly con- 


be of an Examination before a Magiſtrate, or Per- 


reſumed to be properly upon his Guard, and apprized 
4 the Danger he ſtandeth in. Which was an Ingredi- 


Went on Francia's Caſe. And in all thoſe already cited 
Which came in Judgment before the Statute of King 


all Evidence. Proof may be too eafily procured, Words 


Wention, or Malice, it mattereth not the Defendant, he 
equally affected in either Caſe; and they are extremely 
ele to Miſ-conſtruction. And withall, this Evidence 


chat Sort of negative Evidence by which the Proof of 


Authority, may probably reconcile what fell from 


8 Caſe of Willis no Examination was had before a Ma- 


ed. He was found in a Priſon aſſigned by the Duke 


c (7 "> 77" OR 
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? Taz Reader ſees that Opinions have been various C H A P. 
touching the Sufficiency of this Sort of Evidence. But 


III. 
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SEC TI. 9. 8er 9. Tuls AQ in Subſtance followeth the Rule 


* Coke. I At the Trial of the Earls of Eſſex and Suthampten, & the Alla 
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CH A P. ſidered by two learned Judges not as a bare Confeſſon 
III. after the FaQ, but as an Evidence upon the Spot and i 
| the very Scene of Action. And with regard to the Pry. 
ceedings in the North already mentioned, I doubt 0 
the learned Judges went upon good Grounds ; the Ci. 
cumſtances of each Caſe, which I am not apprized a 
being duly conſidered, = 
Tur wording of theſe Ads touching Confeſſom i 
« unleſs the Party ſhall willingly and w7thout Pidkw 
Pate 4 ** confeſs the ſame,” ſuggeſteth a Matter which [ yil 
Ladd © juſt mention. The Common Law knew of no ſuch Engine 
de * of Power as the Rack or Torture to furniſh the Crom 
ö with Evidence out of the Priſoner's Mouth againſt hin. 
3. Inſt. 35. ſelf or other People. It was, as Lord Coke informeth u, 
firſt brought into the Tower by à great Miniſter in th 
Time of H. 6. directly, faith he, againſt Law, and cn. 
not be juſtified by any Uſage. But in fact it was pradtie 
though I believe fparingly, and never faith King amy 
but in Caſes of high Treaſon, for more than a Centuy 

after wards. T %%% oh Ws 
THis accounteth extremely well for the inſerting the 
Words, without Violence, in the Statutes of E. 6. I ca- 
not ſo eaſily account for them in that of King Milian. 


which had already taken place with regard to the Neceſit 
of two Witneſſes to the ſame "Treaſon, but it goeth fu 
ther, and leſt the Priſoner ſhould He ſurpriſed or c 
founded by a Multiplicity and Variety of Facts which 


| | * See K. James's Premonition to all. Chriſtian Princes and States, fi 
$4 86 £00; 1609. p. 130. 


General extolleth the great Clemency of her Majeſty towards the Conj 
rators, that none of them were put fo the Rack or ne and ackn0 
ledgeth the Goodneſs of God towards her, and (is juſt Judgment upon 

Priſoners, that the Truth had been revealed by the Witneſſes evithout Bil 
or Torture of any of them. 5 I 

A Strain of Adulation, to ſay no worſe of it, nauſeous and ſordid, buf 


unbecoming a Gentleman of the}Profeflion. Eſpecially one who well 1 I Over 
and hath informed his Readers that any kind of Torture in that Caſe ws Mear 
| have been utterly illegal. | 97 | . 12 
| When Felton upon his Examination at the Council Board declared 3 ] 

Ruſhworth., had always done, that no Man living had inſtigated him to the 7 ; ayer 
W kitlock.. the Duke of Buckingham ar knew of his Intention, the Biſhop 0 J not la 
| aid to him, © If you will not confeſs you muſk go to the Rach, the 1 
' . | . | | ; he Extre ; ng 

_ plied, „If it muſt be fo, I know not whom I may accuſe int ; "os og 
« ty of the Torture, Biſhop Laud perhaps or any Lord at tbis ES HAS 


Sound Senſe in the Mouth of an Enthuſiaſt and 2 Aut | 
| Lad having propoſed the Rack, the Matter was ſhortly debate g 
Board, and it ended in a Reference to the Judges; who unanimom 
felved, that the Rack cannot be legally uſed. 
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sto anſwer upon the Spot, it enacteth “ that no Evi-C H A P. 40 10 
4 dence ſhall be admitted or given of any Overt-A& III. 994 
© « that is not expreſly laid in the Indictment againſt any | Fo 
c Perſon or Perſons whatſoever.” (Sec. 8) | 
Tax Senſe of this Clauſe I take to be, that no Overt- 
dd amounting to 4 diftind independent Charge, though | 
© falling under the ſame Head of Treaſon, ſhall be given a 
ni Evidence, unleſs it be expreſly laid in the Indict- | "oy 
ment; but ſtill, if it amounteth to a direct Proof of 1 
any of the Overt-AQts that are laid, it may be given in 1 
Evidence of ſuch Overt-Ads | 15 
E In the Caſe of Ambroſe Roobuοα , who was indicted 4. St. Tri. 
© for compaſſing the Death of the King, two of the _ 

© Overt-AQts charged were, that he and others met and l 
E conſulted the proper Means for Way-laying the King, 3 
Fand attacking him in his Coach; and alſo that they a- 7 
greed to provide forty. Men for that Purpoſe. The 

Council for the Crown offered to give Evidence, that 

the Priſoner produced to one of the Conſpirators a Liſt 14 
Jof the Names of a ſmall Party who were to join in the =? 
Attempt, of which he was to have the Command; 
with his own Name at the Head of the Liſt as their 
Commander. This Evidence was oppoſed by the Pri- 


boner's Council, ' becauſe that Circumſtance was not | 
charged in the Indi&ment, and this Clauſe of the Act | 
nas much preſſed. But the Court ſaid that this Cir- 


cumſtance if proved, amounting to a direct Proof of — 79 
the Overt-Acts that were laid, viz. the meeting and 9 
Iconſulting how to kill the King and their agreeing to By 
[provide forty Men for that Purpoſe, and falling under - 


dhe ſame Species of Treaſon, was very proper to be gi- 1 
een in Evidence. And in Major Lowick's Caſe they de- Ibid. 1 
ckared, that if the Circumſtance of providing forty Men i "Mi 
bad not been laid, it might notwithſtanding have been 

een in Evidence. For it was a direct Proof of the firſt 

8 Overt-A&, viz. the meeting and conſulting the proper 

—_ tw kil-the Kine, YEE 1 
Tux ſame Rule was laid down in the Caſe of Mr. 5 ww. 
i Lager. His correſponding with the Pretender, though — 
| A laid, and though made Treaſon by the 12. and 13. of " 


King William, was given in Evidence. For it direQlytend- _ 
[0 to prove one Overt-A& that was laid, vis. His conſpi- 
l | | Q3 ER, SY ring | 
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C H A Ping! to bebe the King and to place the Pretender on the 


III. 


My Report. 


5. St. Tri. 


Throne. The like Rule was given in the Caſes of 
Deacon and Sir John Wedderburn upon the ſpecial Com. 
miſſion 1 in Surry 1746. 

ON the other Hand, in the Caſe of Captain Vaughan 


upon an. Indictment for adhering to the King's Enemies 


on the High Sea, the Overt-ACt laid was his cruizing on 
the King's Subjects in a Veſſel called the Loyal Clencarh: 
the Council for the Crown offered Evidence to prove that 
he had ſome Time before cut away the Cuſtom-houſe 


- Barge, and had gone a-cruizing in ber. This Evidence 


SECT. 10. 


was oppoſed by the Priſoner's Council, and after ſome 
Debate rejected by the Court. For were it true, it ws 


no Sort of Proof that the Priſoner had cruized in the 
Loyal" Clencarty; which was the only” hed he was then 
to "anſwer _— 

Tux Rule of enz all manner of Evidence i in cri 


minal Proſecutions that is foreign to the Point in iſſue, is 


founded on ſound Senſe and common Juſtice. For no 
Man'is bound at the Peril of Life or Liberty, Fortune 


or e ms to anſwer at once and unprepared for 


Action of his Life. Few even of the beſt of Men 
would chooſe to be put to it. And had not thoſe con- 


cerned i in ſtate Proſecutions out of their Zeal for the 


ublick Service ſometimes ſtepped over this Rule in the 


Caſe of Treaſons, it would perhaps have been needleſs 
to have made an expreſs Proviſion againſt it in that Cafe. 
Since the Common-Law grounded on the Principles of 
natural Juſtice hath ane the line: Proviſion in every 


other. 5 
THE Clauſes in the AQ whith ds not fall 1 either 


of the Heads 1 have ſpoken to, come now to be conſi 


FAT 


8 EC T. 10. Tas been 11 th Sections mak Provi- 
G jon for a more equal and indifferent Prial of Peers and 


Peereſſes in Caſes of Treaſon and Miſprifion. The Mil- 


chief recited is, that in the Trial of a Peer or. Peereſs THE 


MAJOR VorTE 7s ſufficient for Condemnation or Acquittal; 


whereas, ſaith the Act, in the Trial of a'Commoner a J 


of iaicloe Frrebolliyr muſt all agree in their Verdi. 


doubt this was not the real Milchivh becauſe'the Rey 
. | | | Itle 
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itſelf is open to the ſame. The major Vote is ſtill ſuffi- CHAP 
cient and muſt be ſo; and if the Method of Trial in the III. 
Court of the Lord high Steward was in Contemplation, | 
as I conceive it was, yet even there, though the major 
Vote is ſufficient, the Majority muſt conſiſt of tavelve or 
NE” 5 
TE real Miſchief cautiouſly paſſed over, I take to 
have been, that in the Trial of a Peer in the Court of the 
High Steward, the Peers Triers were a ſelect Number re- 
turned at the Nomination of the high Steward, and the 
E Priſoner was in every Caſe debarred the Benefit of a 
Challenge. This was the real Miſchief, and it was in Moo. pl. 849. 
many Caſes ſeverely felt. Accordingly the Act applietn 
the proper Remedy, for it enacteth “ that upon the 
„Trial of a Peer or Peereſs for Treaſon or Miſpriſion, 
ec all the Peers having Right to fit and vote in Parliament 
„ ſhall be ſummoned twenty Days before the Trial to 
= © appear and vote at ſuch Trial. And every Peer fo 
E © ſummoned and appearing ſhall vote in the Trial of ſuch . 16 
| © Peer or Peereſs?” having firſt taken the Oaths appoint- 1 
ed by the Act.“ V ; 
Tux next Clauſe provideth “ That neither this Act 
„ nor any Thing therein contained ſhall any Ways ex- 
4 tend or be conſtrued to extend to any Impeachment 
or other Proceeding in Parliament in any Kind whatſo- 
/ Sno NR 
Tux Words of the laſt Clauſe are very general, and 


| ſeem to exclude every Proceeding in full Parliament for wu. 
the Trial of a Peer in the ordinary Courſe of Juſtice. A 
hut that Conſtruction was rejected in the Caſes of the nl. 


| Earls of Kilmarnock and Cromartie and of the Lord Bal- 
| merino, And accordingly all the Peers and Lords Spiri- _ YU 
| tual were ſummoned. And thoſe Lords who appeared 2 "0 
| having taken the Oaths appointed by the Act, the Bi- „ 
| ſhops upon the Day the Trial came on, after making 

the uſual Proteſtation withdrew. And the Priſoners be- 

| fore their Arraignment were informed by the high Stew- _ 3508 
| ard that they were intitled to the Benefit of this Act in ii 
it's full Extent „ ? | 


V See the Conference between the Lords and Commons 
upon this Clauſe in Kennet's 3d Vol. p. 625. Both Houſes 
| plainly underſtood the Clauſe to refer. to the Trial of a Peer in 
che Court of the Lord High Steward. 3 
5 -Q-4 Tur 
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Tux ſummoning the Lords ſpiritual to the Trial of 
thoſe Lords was, I apprehend, a prudent Caution in or- 
der to obviate a Doubt that might otherwiſe at that criti. 
cal Time have ariſen from the Words of the Statute, 
which as I before obſerved are very general. But gene. 
ral as they are, I do not conceive that they made that 
Meaſure though extremely prudent, abſolutely and indiſ. 
penſ;bly neceſſary. For general Words in a Statute muſt 


be controuled by the apparent Intent of the Legiſlature, 


They muſt in Conſtruction be adapted to Caſes then in 


Contemplation, and to every other Proviſion in the Sta- 


tute, ſo as to render the Whole one uniform conſiſtent 
Rule. 
I will now in a few Words apply this Obſervation to 
the preſent Caſe. 

THe Act provideth that every Peer ſo ſummoned and 


_ appearing ſhall vote in the Trial. By voting in the Tri 


muſt as I apprehend be meant voting throughout the Tri. 
al, voting as a competent Judge in every Queſtion that: 


ſhall ariſe during the Trial; and above all, in the grand 


Qyueſtion for Condemnation or Acquittal. Now upon 


this laſt Queſtion the Biſhops cannot vote. Though it 


hath been reſolved and Practice hath eſtabliſhed the Rule, 


that in a Proceeding in full Parliament in a Caſe of Blood, 
they may, if they chooſe it, vote upon all previvus Quelt 
ons.“ Rut in a Proceeding i in the Court of the High 


Steward, which I conceive this Clauſe of the 90 
tute had principally in Contemplation, and to which 


no meer ſpiritual Lord was ever ſummoned or could be, 


no Queſtion hut for Acquittal or Condemnation 1s the 


Subject of any Vote, For in all Points of Law or Prac- 
_ tice the High Steward giveth the Rule as ſole Judge | in 


the Court. 
To conclude this Head, the Act may with Propriet 


enough be ſaid to regulate the Proceeding i in both Courts, 


that of the High Steward and that in full Parliament ; but 


it doth not alter the Nature and Conſtitution of either. 
_ Conſequently, it doth not give the Lords Spiritual any 


Right in Caſes of Blood which they had not before. What 


Concluſions ſogrer Men of Interloping buſy Talents may 


* ges the Lords Journal 13. and 14. my 1659, in the 


Caſe of Lord Danby and the Popith Lords 


hereaſter 
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hereafter be tempted to draw from it, or from this Pre-C H A P. 


cedent. Which as I ſaid before, is founded in great 
Wiſdom for obviating Doubts which might have ariſen; 
and proceeded from the ſame prudential Motives that the 
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Acts I have already cited for ſaving the Rights of the See Sect 3. : 
Peerage did. The Meaſure in both Caſes was extreme- of this Chap- 


ly Right but not of abſolute indiſpenſible Neceſſity, 


ter. 


SECT. 11. By the $th and 6th Sections of the AQ SECT. 11. 


no Proſecution ſhall be for any of the Treafons or Miſ- 
priſions within the Act, committed in Vngland, Wales, 
or Berwick upon Tweed, unieſs the Bill of Indictment 
be found within three Years after the Offence commit- 
ted; fave in Cafes of Aſſaſſination attempted on the 
Perſon of the King by Poiſon or other ways. 


Tris Limitation is by the Letter of the A&t confined | 


| to the ſouthern Parts of Great Britain, and before the 
| Union it could not be otherwiſe. But I conceive that by 
the general Tenor of the 7. An. it is extended to Trea- 


ſons of the like Kind committed in Scotland: it was ſo. 


underſtood at the Time of the Rebellion of 1715; and 


therefore after all the proceedings upon the ſpecial Com- 


miſſions in England were over, another ſpecial Commiſſi- 


on went into Scotland meerly for the finding Bills of In- 
dictment in the proper Counties and Stewarties, in or- 
der to prevent the Limitation's taking place. 5 


SECT. 12. I will now conſider the Clauſes 7. An. SECT. 12. 


which I before hinted at. The eleventh Section of that 


E aq provideth that when any Perſon is indicted for 


| © High Treaſon or miſpriſion of Treaſon, a Liſt of the 
| © Witneſſes that ſhall be produced at the Trial for 
| © proving the ſaid Indictment, and of the Jury, menti- 


“ oning the Names, Profeſſion and Places of Abode of 


the ſaid Witneſſes and Jurors, ſhall be given at the 


* ſame Time that the Copy of the Inditment is deli- 


** yered to the Party indicted. And that Copies of all 
* Inditments for the Offences aforeſaid with ſuch Liſts 
* ſhall be delivered ten Days before the Trial, and in the 


** Preſence of two or more credible Witneſſes,” 


Tarts 


7. An. 


— —— 8 — Wy ” 


TS 
4 
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5 ZDITSCUURSE: . 
= CHAP. Tuts Provifion will, as the Caſe now ſtands, take 
III. Place upon the Death of the Pretender. Whether it 
may not be proper to poſtpone the Effe& of it to the 
| See 17. of the Death of his Sons, upon the ſame Motive that the Clauſe 
[ King c. 39. in this Act touching the Corruption of Blood upon an 
| Attainder for High Treaſon hath been poſtponed to that 
Event; or indeed, whether it ſhould be ſuffered to take 
Place at all, muſt be ſubmitted to better Judgments. 
But ſome Objections have occurred to me which I will 
mention. N n 
No Proviſion is made with regard to the Treaſons not 
comprehended within the general Purview of the 5th of 
King William or by Name excepted out of it. The 
Words of the AQ, © indifted for high Treaſon or 
< Miſpriſion of Treaſon” are large enough to take in 
all Manner of high Treaſons and Miſpriſion of Treaſon, 
and undoubtedly they will be fo underſtood. For this 
Act will be conſidered as one of thoſe which merit a li- 
ber Contraction, = tus” OH 
| WIXXXN this Clauſe ſhall take place no high Treaſon 
W -.: -;;. or Miſpriſion of Treaſon, not even thoſe concerning th: 
"53.6 7 : Coin, can poſſibly be tried in the Circuit, nor at the 00 
4 Bayly without great Delay and double Expence. For the 
| Copy of the Indi&ment cannot be delivered before it is 
found by the Grand Jury; they make the Bill preferred 
to them an Indictment by finding it. And ten clear 
Days excluſive of the Day of Delivery and the Day 
of Trial, and of intervening Sundays which is the pre- 
ſent Practice founded on the 7th of King William, will 
carry the Affair much beyond the Time allowed for any 
Aſſi zes or ord ary Gaol Delivery in the Kingdom. 
Tux furniſhing the Priſoner with the Names, Pro- 
feſſions, and Places of Abode of the Witneſſes and Jury, 
ſo long before the Trial, may ſerve many bad Purpoſes 
which are too obvious to be mentioned. One good Pur- 
| [i Poſe and but one it may ſerve. It giveth the Priſoner an 
F | Opportunity of informing himſelf of the Character of 
| the Witneſſes and Jury. But this ſingle Advantage will 
— weigh very little in the Scale of Juſtice or ſound Policy, 
againſt the many bad Ends that may be anſwered by it. 
— 14 However, if it weigheth any Thing in the Scale of Jul- 
1 tice, the Crown is intitled to the ſame Opportunity of 
4 ſifting the Character of the Priſoner's Witneſſes. 
| | EquAL 
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EquAL Juſtice is certainly due to the Crown and the CHAP. 11 


publick. For let it be remembered that the Publick is 
deeply intereſted in every Proſecution of this Kind that is 
well-founded. Or ſhall we preſume that all the Manage- 
ment, all the practiſing upon the Hopes or Fears of Wit- 


neſſes lieth on one Side? it is true Power is on the Side 
of the Crown. May it for the Sake of the conſtitutional 
Rights of the Subject, always remain where the Wiſdom 


of the Law hath placed it! But in a Government like 


ours and in a molt changeable Climate, Power if in cri- 


minal Proſecutions it is but ſuſpected to aim at Oppreſſi- 


on, generally diſarmeth itſelf. It raiſeth and giveth Coun- 
tenance to a Spirit of Oppoſition, which falling in with 


the Pride or Weakneſs of ſome, the falſe Patriotiſm of 


others, and the Sympathy of all, not to mention private 
Attachments and party Connections, generally turns the 
Scale to the favourable Side and frequently againſt the 


Juſtice C 
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INTRODUCTION 
To THE — 
DISCOURSE on HOMICIDE. 


SHALL conſider the Law touching Homicide under 
the following DiſtinAions. 33 
It is either occaſioned by Accident which human 
Prudence could not foreſee or prevent. . 
Ox it is founded in Juſtice. 
O in Neceſſity. 3 „ 
Ox it is owing to a ſudden Tranſport of Paſſion, 
which though the Benignity of the Law, is imputed to 
human Infirmity. Og e - 
Ox it is founded in Malice. 


BzBroRE I proceed to theſe Matters I think proper to 


premiſe a few Things. 


1. In every Charge of Murder, the Faf of Killing 
being firſi proved, all the Circumitances of Accident, 
Neceſſity, or Infirmity are to be ſatisfactorily proved by 
the Priſoner, unleſs they ariſe out of the Evidence pro- 
duced againſt him: for the Law preſumeth the Fact to 
have been founded in Malice, until the Contrary ap- 


peareth. And very right it is that the Law ſhould ſo 


preſume. The Defendant in this Inſtance ſtandeth up- 
on juſt the ſame Foot that every other Defendant doth: 
the Matters tending to juſtify, excuſe, or alleviate, 
muſt appear in Evidence before he can avail himſelf of 


2. IN every Caſe where the Point turneth upon the 


Queſtion, whether the Homicide was committed willſully 
and maliciouſly, or under Circumſtances juſtifying, excu- 
| ſing, or alleviating; the Matter of Fact, viz. whether the 

Fadi, alledged by way of Tuſtification, Excuſe, or Alleviation 


are true, 1s the proper and only Province of the Jury. But 


whether upon a Suppoſition of the Truth of Facts ſuch Ho- 
{ Micide be juſtified, excuſed, or alleviated, muſt be ſub- 
| Mitted to the Judgment of the Court. For the Conſtruc- 


tion 


Lib. 1. cap. 
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tion the Law putteth upon FaQts ſtated and agreed, or 
found by a Jury is in this, as in all other Caſes, undoubt- 
_ edly the proper Province of the Court. In Caſes of 
Doubt and real Difficulty it is commonly recommended 
to the Jury to ſtate Facts and Circumſtances in a ſpecial 
Verdict. But where the Law is clear, the Jury, under 
the Direction of the Court in point of Law, Matters of 
Fact being ſtill left to their Determination, may, and if 
they are well adviſed always will find a general Verdi& 
conformable to ſuch Direction. 1 5 
Ad Quæſtionem Furis non reſpondent Furatores. 


| 3. WHEN the Law maketh uſe of the Term Malice 


 eferethought as deſcriptive of the Crime of Murder, it is 


not to be underſtood in that narrow reſtrained Senſe to 
which the modern Uſe of the Word Malice is apt to lead 
one, a Principle of Malevolence to Particulars. For the 
Law by the Term Malice in this Inſtance meaneth that 


the Fact hath been attended with ſuch Circumſtances as 


are the ordinary Symptoms of a wicked, depraved, ma- 
lignant Spirit. „ %% RD 
In the Caſe of an Appeal of Death, which was anti- 
ently the ordinary Method of Proſecution, the Term 
Malice is not, as I remember, made uſe of as deſcriptive 
of the Offence of Murder in Contradiſtinction to ſimple 
felonious Homicide.. The Precedents charge that the 


Fact was done Nequzttr & in Felenid, which fully taketh 


in the legal Senſe of the Word Malice. The Words per 
Malitiam and Malitioſe our oldeſt Writers do indeed ire- 
quently uſe in ſome other Caſes; and they conſtantly 
mean an Action flowing from a wicked and corrupt Mo- 

tive, a Thing done Malo Animo, Mala Conſcientid, as 
they expreſs themſelves. Of which many Inſtances 
might be given. I will mention one or two. 

Tur Method of proceeding in antient Times in a Caſe 
of Robhery or Larceny where the ſtolen Goods were found 
upon the Defendant was, that if he alledged that he bought 
them of another whom he named and vouched to war- 
 fanty, the Vouchee, if he appeared and entered into War- 
ranty, was to ſtand in the Place of the Defendant pro Bono 


De Corona & Malo. Bracton ſpeaking of this Matter faith, Intrat 

cap. 32. S. 7, quandogue in Defenſiomem & Warrantum aliquis Malitiose 
per Fraudem & per Mercedem, ſicut Campio Conduthi- 
38. S. 8. 9. it. — Fleta, on the lame Subject, after ſtating the Caſe of 


l ihe 


Wegar 


i 
| de be 
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the hired Champion in Bracton's Words, putteth another 
ſimilar to it. A Perſon in Holy Orders entereth into 
| Warranty for Hire, but refuſeth to take his Trial before 
Lay Judges propter Privilegium Clericale. In this Caſe, 


| faith he, the Warranty availeth nothing, „“ Et Clericus 
% Gaole fro Malitia committetur & redimatur.“ 


Tux Legiſlature hath likewiſe frequently uſed the - | 1 1 
Terms Malice and Molitiouſiy in the ſame general Senſe, 1 
zs denoting a wicked, perverſe, and incorrigible Diſpoſition. 4480 


Tux Statute as Malefactoribusc in Parcis reciteth that 21. Ed. 17 
| thoſe Treſpaſſers did frequently refuſe to yield themſelves 1 
© to Juſtice ; &« me ad Malitiam ſuam excquendum & con- 5 
: «© tinuandum®” did fly or ſtand upon their Defence. 77 
| Taz 4. and 5. Eb. and M. Enacted, „ That if any C. 4. 
| « Perſon ſhall Malitiouſl counſel, tire, or command an 
e Perſon to do any Robbery — and being arraigned ſball 
| « ſtand mute of Malice.” —The Word in both Parts of 
Loe AQ plainly importeth in general a wicked, perverſe, 11 
and incorrigible Diſpoſition. : n 
E NumstrLEss Inſtances of the like Kind: might be 85 
produced, which I doubt not every attentive Reader hath 
coblerved. But theſe are ſufficient. 
E In the ſame Latitude are the Words Malice aforethought 
to be underſtood in the Statutes which ouſt Clergy in the 
$ | Caſe of wilful Murder. The Malus Jnimus, which is to 
be collected from all Circumſtances, and of which, as I 


before ſaid, the Court and not the Jury is to judge, is what a 
Þ bringeth the Offence within the Denomination of wiltul . 1 
malicious Murder, whatever might be the immediate Mo- — ö 
tive to it; whether it be done, as the old Writers expreſs | Wl 
Þitemſelves, « Ird vel Odio, vil Cauſa Lucri,” or from any e 


other wicked or miſchievous Incentive. | 165 

| AND I believe moſt, if not all the Caſes which in our 
EBooks are ranged under the Head of Implied Malice will, 

if carefully adverted to, be found to turn upon this ſingle 

Point, that the Fact hath been attended with ſuch Circum- 5 

Wznces, as carry in them the plain Indications of an Heart 4.14 

Pegardleſs of ſocial Duty, and fatally bent upon Miſchief.“ ot 

R 2 PRO- 5-3 


L The Word Malitia is uſed in the ſame genera] Sense! in 
the beſt Roman Authors and i in the Civil Law. (See Calvin's 
1 Lexicon 


DISCOURSE I. 
I PROEFED now to the ſeveral Species of Homicide, 2 
they fall under the Diſtinctions before mentioned. 


CHAP. I. 


Hmnicide occafioned by Accident which buman Bu 
dence could not foreſee or prevent, improperly cal. 
led Chance-medley. | 


HIS Species of Homicide is where a Man doing ; 

lawful Act without Intention of bodily Harm to an; 
Perſon, and uſing proper Caution to prevent Danger, un. 
fortunately happeneth to kill. A Variety of Caſes com. WC... 
ing within this Deſcription of Homicide involuntary ani 
meerly accidental have been put by the Writers on the Wi 
Subject, which it is not neceſſary for me to repeat in this iſ 


Place. It will be of more general Service to ſtate the ſe. 8! 
veral Reſtrictions and Limitations under which this Rur Ms a; 
is to be conſidered, which will make the true Extent of i Mi; 
better underſtood. 5 il 
EECT.r, SECT. 1. In order to bring the Caſe within this De. WCcnk 
ſcription, the Act upon which Death enſueth muſt be lau- Nen 
ful. For if the Act be unlawful, I mean if it be Malunn Mile. 
in ſe, the Caſe will amount to Felony, either Murder or Wi 
Manſlaughter, as Circumſtances may vary the nature of i. WW 
If it be done in Profecution of a felonious Intention it wil We Ap 
be Murder, but if the Intent went no further than to con- WF 1.011, 
mit a bare Treſpaſs, Manſlaughter. Though I conf of a 
Lord Coke ſeemeth to think otherwiſe. —_ enſue 


I po not intend to enter into a long Detail of Caſes fal 
ing within this Rule or any others that I ſhall lay down, 
I will content myſelf with a few plain Inſtances. For 
have neither Leiſure nor Inclination to give the Reader! 
Common-Place of what other Writers have ſaid. Mi 
| Deſign is, as far as I am able, to reduce every Subject! 
treat of to it's Principles ; and the Caſes I cite are inten 
ed meerly by way of Illuſtration. 3 


Lexicon Jurid. or indeed any other approved Dictionay. 
Verb. Malitia.) But I think it much ſafer to conſult our o 
Books for the Senſe of Terms made uſe of in our Law. der 
Lord Raym. 1487. and Keil. 126, 127. 
9 5 | A. $007 


GF HOMIcCtDet 
A. $HOOTETH at the Poultry of B. and by Accident C H A p. 


killeth a Man; if his Intention was to ſteal the Poultry, 


. * 


| which muſt be collected from Circumſtances, it will be Keil. 1 17. 


239 


I. 


Murder by reaſon of that felonious Intent; but if it was 6. St. Tri. 
done wantonly and without that Intention it will be barely 222. 


E Manſlaughter. 


Tuk Rule I have laid dow ſuppoſeth that the Act from 


which Death enſued was Malum in ſe. For if it was bare- 
9 ot qualified by Statute- Law to keep or uſe a Gun for 
What Purpoſe, the Caſe of a Perſon ſo offending will fall 
Wunder the ſame Rule as that of a qualified Man. For the 


wy 


ies 


Wertain Penalties will not, in a Queſtion of this kind, en- 
ance the Accident beyond it's intrinſick Moment. 


+; 
-* 
. 
= 
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* 

FE 
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Went and allowable, falls within the Rule of excuſable 


Wonſent, if Death enſueth from a Blow, Puſh, or Fall 
een in thoſe Exerciſes, ought to be excepted out of this 
ile. This Opinion he groundeth upon a Principle very 
e when properly applied. But he ſeemeth in this 


Nee, I ſpeak it with great Deference; to be miſtaken in 


We Application of it. He, faith the learned Judge, that 


voluntarily and knowingly intendeth hurt to the Perſon 
of a Man, though he intend not Death, yet if Death 


© Manſlaughter. As if A. intendeth to beat B. but not to 


A. intendeth to beat B. in Anger or from preconceived 
lee, and Death enſueth, it will doubtleſs be no Ex- 
, that he did not intend all the Miſchief that followed. 


Erable for the Conſequence of it. He certainly beat 
with an Intention of doing him ſome bodily Harm, 
Nad no other Intent, he could have no other; he is 


i mutual 


Wtatutes prohibiting the Deſtruction of the Game under 


SECT. 2. DEATH enſuing from Accidents happen- 


Wn: at Sports and Recreations, /uch Recreations being inno- 


enſueth, it excuſeth not from the Guilt of Murder or 


Jul him, and Death enſueth, it will be Murder or Man- 
laughter as the Circumſtances of the Caſe may happen.” 


F what he did was Malum in ſe, and he muſt be an- 


E<tore anſwerable for all the Harm he did. But is this 
| Caſe of Perſons who in perfect Friendſhip engage by 


F Malum prohibitum, as ſhooting at Game by a Perſon 1. Hale 47 


SECT. 


EHomicide. Lord Hale indeed ſeemeth to be of Opinion, ; Hale 472. 
What Perſons playing at Cudgels or Foils, or wreſtling by and "ag 


by 


2. 


57. 


_ 
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Weapons? Here is indeed the Appearance of a Combat, 
but it is in Reality no more than a friendly Exertion gt 


DISCOURSE H. 
mutual Conſent in any of theſe Recreations for a Trial: 
Skill or Manhood, or for Improvement in the Uſe of their 


Strength and Dexterity for the Pur poſes J have mentioned MR + 
And, which taketh the Cafe out of the general Rule ad J 
down by the learned Judge, and entirely diſtinguiſheth ; 0 
from that he put teth by way of Hluftration, bedily Har WR © 
was not the Motive on either Side. F therefore cannot ca) RE © 
- theſe Exerciſes unlawful; they are manly Diverſions, they 0 
tend to give Strength, Skill, and Activity, and may fit bed. a 
ple for Defence, publick as well as perſonal in Time of RF © 
Need. I would not be underſtood to ſpeak here of Prize. WM .. 
fighting and publick Boxing-matches, or any other Fxer. 8 
tions of Courage, Strength and Activity of the like kint , 
which are exhibited for Luere, and can ſerve no valuable . 
Purpoſe; but on the contrary encourage a Spirit of Ide. yo 
neſs and Debauchery. For theſe Diforders will, Ie. a 
ceive, fall under a quite different Conſideration. * 
As to playing at Foils, I cannot ſay, nor was it ever i 
faid that l know of, that it is not lawful for a Gentleman WE mY 
to learn the Uſe of the ſmall Sword; and yet that caro WE 1 
de learned without practiſing with Foils, The learn . . 
Judge in the Paſſages laſt referred to citeth two Cafes :- Wi gh, 
gainſt this Exerciſe. The firft is not particularly ftate, Nh 
and therefore I ſay nothing to it. The other, Sir 76 = 
 Chicheſter's Caſe, doth not in my Opinion conclude to e be 
Point in Queſtion. For there was in Fact ns playing i Wt NI 
Forts in that Caſe, Sir 7bn paſſed at his Servant with WW 8 = 
Sword in the Scabbard, he parried with a Bedſtaff; and N 
the Heat of the Exerciſe the Chape of the Scabbard fer 15 
off, and the Servant was killed with the Point of the Sul bre 
Sir Jahn ought not to have uſed a deadly Weapon with ; Bl 
little Caution. The Chape was likely enough to be deat fie, 
off in the Violence of the Play, and if that ſhould hape 1 
Death, or ſome great bodily Harm muſt enſue, He 3 
not uſe that Degree of Cireumſpection which comms this 0 
Prudence would have ſuggeſted. And therefore the Fi 175 
fo circumſtanced might well amount to Manſlaugitt Bion 
though the Exerciſe itſelf with proper Weapons mY .. Mi 
have been otherwiſe law ful. | amay 


Ty 


OF HOMICIDE. 
Tay learned Judge mentioneth the Caſe of Publick 
ouſts and Tournaments without the Command of the 
King, as falling within the ſame Rule with the Exerciſes 
inſt mentioned; but the Caſes differ greatly. For publick 
Jouſts and Tournaments drew a great Concourſe of high 
Spirits and warm Blood into the Field, Aſſemblies not al- 
ways CM ent with the Publick Tranquility, and ſeldom 
| ending without ſame Bloodſbed. And for that Reaſon I pre- 
ſume it was that even in thoſe Days of Chivairy they were 
E deemed unlawful Aſſemblies, unleſs by ſpecial Licence 
from the Crown. 8 


3 tide, which hath too long prevailed, miſſed his Aim; and 
Child looking on received a Blow from the Staff, of which 
be ſoon died. I once in the Circuit ruled it Manſlaugh- 
W ter. It is a barbarous unmanly Cuſtom, frequently pro- 
ductive of great Diſorders, dangerous to the By-ſtanders, 
and ought to be diſcouraged. = 


E liberately and with Intention of Miichiet or great bodily 
arm to Particulars, or of Miſchief indiſcriminately, fall 
W | where it may, and Death enſue againſt or beſide the 
original Intention of the Party, it will be Murder. But if 


the Ad was done heedleſsly and incautiouſly, it will be 


upon which Death enſued was unlawful. _ 
S UNDER this Head I will mention a Caſe whick through 
| tne Ignorance or Lenity of Juries hath been ſometimes 


2 Blow aimed at one Perſon lighteth upon another and 
called accidental 207th R-gard to the Perſon who dieth by a 


| this Caſe in a quite different Light. If from Circumſtances 
it appeareth that the Injury intended to A. be it by Poiſon, 
| low, or any other Means of Death, would have amounted 
| o Murder ſuppoſing Him to have been killed by it, it will 
mount to the ſame Offence it B. happeneth to fall by the 
3 | ORs |< 2 lame 


SECT. 3. Ir an Action unlawful in itſelf he done de- 
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See Madox's 


Baronia An- 


glica Lib. 3. 
A Man at the Diverſion of Cock-throwing at Shrove- 


SECT. z. 


E ſuch miſchievous Intention doth not appear, which is Mat- 
ter of Fact and to be collected from Circumſtances, and 


I Manſlaughter: not accidental Death, becauſe the Act 


brought within the Rule of accidental Death. It is where 
& Killeth him. This in a loofe way of ſpeaking may be 


Blow not Intended againſt His. But the Law conſidereth 
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CH A P, ſame Means. Our Books ſay that in this Caſe the Malice 


* 


% 
- 


ced the Offence to Manſlaughter, the Fact will admit of 


8 ECT. 4. 


Comb. 408. 
1 Hale 474. 


Neil. 64, 133 


134. 


Egreditur Per ſonam. But to ſpeak more intelligibly, where 
the Injury intended againſt A. proceeded from a wicked, 
murderous, or miſchievous Motive, the Party is anſwer. 
able for all the Conſequences of the Action, if Death en- 
ſueth from it, though it had not it's Effect upon the Perſon 
whom he intended to deſtroy. The Malitia J have al. 
ready explained, the Heart regardleſs of ſocial Duty and 
deliberately bent upon Miſchief, and conſequently the 


Guilt of the Party is juſt the ſame in the one Caſe as in the 
other. On the other Hand, if the Blow intended againſt 


A. and lighting on B. aroſe from a ſudden Tranſport of 
Paſſion which in Cafe A. had died by it would have redu- 


the ſame Alleviation if B. ſhould happen to fall by it. 
' SECT, 4. Ir is not ſufficient that the A& up 


which Death enſueth be lawful or innocent, it muſt be 
done in a proper Manner and with due Caution to prevent 


Miſchief. Parents, Maſters, and other Perſons having 


Authority im Foro Demeſtico, may give reaſonable Correc- 
tion to thoſe under their Care ; and if Death enſueth with- 


out their Fault, it will be no more than accidental Death, 
But if the Correction exceedeth the Bounds of due Mo- 


deration, either in the Meaſure of it or in the Inſtrument 
made uſe of for that Purpoſe, it wil be either Murder or 
Manſlaughter according to the Circumſtances of the Cale. 
It with a Cudgel or other Thing not likely to kill, though 
improper for the Purpoſe of Correction, Manſlaughter, 
If with a Dangerous Weapon likely to kill or maim, 


„due Regard being always had to the Age and Strength of 


the Party, Murder. 


Tris Rule touching due Caution ought to be well 


conſidered by all Perſons following their lawful Occups- 

tions, eſpecially ſuch from whence Danger may probabl; 

ariſe. | 1 VVV 
Wok EM EN throw Stones, Rubbiſh, or other Thing 


from an Houſe in the ordinary Courfe of their Buſineſs, by 


which a Perſon underneath happeneth to be Killed; | 
they look out and give timely Warning beforehand i 
tho below, it will be accidental Death; if without ſuch 
; i 1 3 . Caution, 
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OF HOMICIDE. 
Caution, it will amount to Manſlaughter at leaſt. It was C H AP. | 


a lawful AR, but done in an improper Manner * £ 
IT is indeed ſaid in Keiling, + that if this be done in the l Hale 47% *» 


E Streets of London or other populous Towns, it will be Man- HEM 1 1 
EB faughter notwithſtanding the Caution I have mentioned is . 1 
3 uſed But this will admit of ſome Limitation. If it be 1 
done early in the Morning, when few or no People are {4 1 
I ſtirring, and the ordinary Caution is uſed, I think the Par- + 1M 
= ty is excuſable. But when the Streets are full That will Blk | 
not ſuffice; for in the Hurry and Noife of a crowded {#00 
4 Street few People hear the Warning or ſufficiently attend 4 
toit. 1 

A Perſon driving a Cart or other an keppeneth to 1. Hale 476. 1 
. kill. If he ſaw or had timely notice of the Miſchief like- 1 

E ly to enſue, and yet drove on, it will be Murder. For it i; 

was wilfully and deliberately done. Here is the Heart 

9 regardleſs of ſocial Duty, which I have already taken no- 

= tice of. If he might have ſeen the Danger, but did not 


look before him, it will be Manſlaughter for want of due 
Circumſpection. But if the Accident happened in ſuch a 

Manner that no Want of due Care could be imputed to the 

Driver, it will be accidental Death, and the Driver will 

be excuſed. 

© [I NEED not ſtate more Caſes by way of Illuſtration un- 

der this Head, theſe are ſufficient. But I cannot paſs over 
one Reported by Keiling, becauſe I think it an extreme Keil. 41. 
= hard Caſe, and of very extenſive Influence. A Man found 10 
A2 Piſtol in the Street, which He had reaſon to believe was a Tall 
= not loaded, having tried it with the Rammer ; He car- 3 
© ried it Home and ſhewed it to his Wife, and ſhe ſtanding 1% 
before him he pulled up the Cock, and touched the Trig- BHT 
ger. The Piſtol went off and killed the Woman. This | 1 
was ruled Manſlaughter. FAA 
Ir appeareth 045 the learned Editor was not ſatisfied Ch. | Hole | 
= with the Judgment. It is one of the Points he in the 1 
Preface to the Report recommendeth to further Conſide- T8 
Y ration. . 
= ADMITTING that the Judgment was driely legal, It. 
was, to ſay no better of it, Summum Jus. 5 jw 
© [cannot help ſaying, that the Rule of Law I have why 
been conſidering in this Place, touching the Conſequence _ 
I Fes R 4 BE | of 
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: DISCOURE H. 
CHAP. of taking or not taking due Precaution, doth not ſeem to 


be ſufficiently tempered with Mercy. Manſlaughter was 
formerly a capital Offence,” as I ſhall hereafter ſhew, And 


even the Forfeiture of Goods and Chattels upon the Foot 


of the preſent Law is an heavy Stroke upon a Man guilt 
tis true of an heedleſs incautious Conduct, but in other Re. 


ſpects perfectly Innocent. And where the Rigour of Lay 


bordereth upon Injuſtice, Mercy ſhould, if poſſible, inter. 
poſe in the Adrainiſtration. It is not the Part of Judges to 


be perpetually hunting after Forfeitures where the Heart i; 
free from Guilt, . They are Miniſters appointed by the 


Crown for the Ends of publick Juftice ; and ſhould hare 
written on their Hearts the ſolemn Engagement his Ma— 
jeſty is under to“ Cauſe Law and Juſtice i Mercy to be 
& executed in all his Judgments.” — coor 

THIS I have ſaid upon a Suppoſition that the Judgment 
reported by Keiling was ftrifily legal. I think it was not. 


For the Law in theſe Cafes doth not require the 110 
Caution that can be uſed; it is ſufficient that a reaſonable 


Precaution, what is / and ordinary in the like Cates, 


be taken. In the Caſe juſt mentioned of Workmen 


throwing Rubbiſh trom Buildings, the ordinary Caution of 
looking out and giving Warning by Outcry from above 
will excuſe, though doubtleſs a better and more effeQual 
Warning might have been given. Eut this excuſeth, be- 


_ cauſe it is what is uſually given, and hath been found by 


Jong Experience in the ordinary Courſe of Things, to an- 


ſwer the End. The Man in the Caſe under Conſideration 


examined the Piſtol in the Common way, perhaps the 
Rammer which he had not tried before was too ſhort and 
deceived him. But having uſed the ordinary Caution 


found to have been effectual in the like Caſes he ought 0 


have been Excuſed. 5 5 
 Inavs been the longer upon this Caſe, becauſe Acc: 
dents of this lamentable Kind may be the Lot of the wiſel 
and the beſt of Mankind, and moſt commonly fall amony|: 


the neareſt Friends and Relations. And in ſuch a Caſe the 
Forfeiture of Goods rigorouſly exacted would be heaping 


AMiction upon the Head of the afflicted, and galling at 
Heart already wounded paſt Cure. It would even agg't 
vate the Loſs of a Brother, a Parent, a Child, or * 1 


be . ¹—5'ͤ²˙ ü. 
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ſuch a Loſs under ſuch Circumſtances is capable of Aggra- C ** P. 
ation. | . 

"] once. upon the Circuit tried a Man for the Death of 
his Wife by the like Accident. Upon a Sunday Morning 
the Man and his Wife went a Mile or two from Home 
with ſome Neighbours to take a Dinner at the Houſe of 
their common Friend. He carried his Gun with him 
hoping to meet with ſome Diverſion by the way. But 
before he went to Dinner he diſcharged it, and ſet it up 
in a private Place in his Friend's Houſe. After Dinner he 
went to Church, and in the Evening returned Home with 
his Wife and Neighbours, bringing his Gun with him, 
which was carried into the Room where his Wife was, 
ſhe having brought it part of the Way. He taking it up 
touched the Trigger, and the Gun went off and killed his 
Wife, whom he dearly loved. It came out in Evidence, 
that while the Man was at Church, a Perſon belonging to 
the Family privately took the Gun, charged it and went af- 
ter ſome Game; but beiore the Service at Church was 
ended returned it /oaded to the Place whence he took it, 
and where the Defendant, who was ignorant of all that had 
paſſed, found it, to all Appearance as he left it. I did not 
inquire, whether the poor Man had examined the Gun be- 
fore he carried it Home ; but being of Opinion upon the 
whole Evidence, that he had reaſonable Grounds to be- 
lieve that it was not loaded, I directed the Jury that if 
Tbey were of the ſame Opinion they ſhould acquit him. 


and he was acquitted. | 


SECT. 5. AccipENTAL Death which happeneth 8 EC T. 5. 
without the Intervention of human Means induceth a Deodand-. 
Forfeiture which the Ignorance and Superſtition of antient 
Times called a Deodand. I heſe Forfeitures' were part of 


= the Caſual Revenues of the Crown ; and the Value, when 


found by the Coroner's Inqueſt, was put in Charge to the 
Sheriff, in order to be levied on the Ville where the Acci- 
dent happened; and was paid into the Hands of the King's 
Almoner to be applied to pious Uſes for the Soul of the 
Deceaſed. J „ 
Tais Forfeiture, which is not now applied to Superſti- 
tious Uſes, is (till Part of the Revenue of the Crown, unleſs 
es ers £ | ES "where." 
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CHAP. 
1 J. 
1. Inſt. 114. 
16 I. Hale 419. 


Geo. 2. 


touching Deodands more than to obſerve, that as this Fox. 


Hall. And when Juries have taken upon them to uſe ; 


King's Bench hath: refuſed to interpoſe in Favour of th 
Crown or Lord of the Franchiſe. 


Favour of the Subject and to ſave the Forfeiture, but wil 


that the Courts of Weſtmin/ter-Hall conſtantly do in jg: 
fuſing to ſet aſide a wrong Verdict given in Favour of tit 


againſt him. | 


Waggon accidentally fell to the Ground, and that the 


made in behalf of Mr. Mompeſſon Lord of the Franchik 


1 
\ 


DISCOURSE 1. 


where Lords of Franchiſes are intitled to it by Grant, 
For no Man can preſcribe to it, or to the Goods of Felon; 
of themſelves, or other Felons, or Outlaws happening 
within his Royalty. 

I avg nothing to add to what other Writers have ſai 


feiture ſeemeth to have been originally founded rather in 
the Superſtition of an Age of extreme Ignorance than in 
the Principles of ſound Reaſon and true Policy, it hath not 
of late Years met with great Countenance in We/tmirſtr. 


Judgment of Diſcretion, not ſtrictly within their Province, 
for reducing the Quantum of the Forfeiture, (I wiſh thi 
Temptation to it was taken out of their way) the Courtd 


IT hath frequently interpoſed it's Authority as Sovereign 
Coroner in this Caſe, and alſo in the Caſe of Suicide, ir 


not do it in either Caſe 4% bis Prejudice. And herein i 
proceedeth upon the ſame Principle of equitable juſtice, 


Defendant in a Criminal Caſe, or in an hard Action, 
though it is done every Day where a wrong Verdict goell 


Ix the Caſe of the King * and Rolfe Coroner of Ken, 
which came on in Mich, and Hill. the 51 of King Gez.2, 
the Coroner's Inqueſt found, that 4. B. fitting on hi 


Horſes drawing the Waggon forward, one of the Fore: 
wheels cruſhed his Head, of which he inſtantly died, 
and then concluded that the Wheel, on which they {et 4 
ſmall Value, only moved to his Death. A Motion wi 


for quaſhing this Inquiſition, upon Affidavits tending b 
ſhew that the Cart and Horſes were equally inſtrumental; 
which indeed the Finding of the Jury did ſufficiently mn-t 
ply. But the Court was very clear that neither this Cov 
nor the Coroner can oblige the Jury to conclude other 
than they have done, and would not ſuffer the _—_ 5 

| | Wu = 
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or quaſhing the Inquiſition to be read. A like Caſe came C H A P. 
on in Mich. the 29th of King Geo. 2. the King againſt Drew 1. 
Coroner of Middleſex. The Coroner's Jury upon view 

of the Body of a Perſon killed by the like Accident, 

cound that one Wheel of the Waggon only moved to the 

Peath. The Court, on Motion in Behalf of the Lord of 

the Franchiſe, granted a Rule for ſhewing Cauſe why the 
Inquiſition ſhould not be quaſhed for this Miſbehaviour of 

the Jury. On the Day for ſhewing Cauſe Mr. Hume 

WC:mpbel, Council for the Lord of the Franchiſe, inform- 

ed the Court that upon looking into Precedents he was 

ſatisfied he could not ſupport the Rule, and thereupon _ 

Et was diſcharged. The Caſe of the King and Rolfe was 
mentioned on this Occaſion, and greatly relied on. 


CRAFT, IT. 
Homicide frond in Juice. 


4 I Sentence of Death for capital Crimes 
hbath been conſidered by former Writers as a Species of 
Homicide founded in Neceflity. I think it hath with Pro- 
priety enough been ſo conſidered. For the Ends of Go- 


vernment cannot be anſwered without it. Lord Hale hath 1. Hale 496 
treated this Subject pretty much at large: and as it is not 50. x 
Ez Matter of very general Concernment, and as few Queſ= 
tions are likely to ariſe upon it, I refer the Reader to what 

the learned Judge bath ſaid upon the Subject. One of his 
Rules indeed ſeemeth to want ſome Explanation ; That 1. Hale 501. 
be Execution ought not to vary from the Fudgment ; for if 2. Hale 411. 
7 4th, the Officer will be guilty of Felony at leaſt, if not 

BY Thrs is a good general Rule, but not univerſally true. 
If the Officer of his own Head, and without Warrant, 
yr the Colour of Authority, varieth from the Judgment, 
e may be Criminal to that Degree the learned Author 
gnentioneth, For he Wilfully and Deliberately acteth in 
PVefance of Law, and in fo doing ſheddeth the Blood of 
Man, whoſe Perſon, 'till Execution is done upon him 
na due Courſe of Juſtice, is equally under the Protection 
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CHAP. 
i 


| 3. Inſt. 52, 


211, 


the Exccution illegal, 


DISCOURSE II. 


of the Law with every other Subject. But if the Office, 
hath a Warrant from the Crown for beheading a Perf 
under Sentence of Death for Felony, or a Woman fg 
Treaſon of any Kind, and payeth Obedience to it, this! 
conceive would not be criminal. Lord Coke indeed doth 
ſay that a Warrant from the Crown for an Execution 1 


tally warying from the Fudgment 1s illegal, becauſe the 


King cannot alter the Judgment, though he may by his 


Prerogative remit one Part, and leave the Offender open to 


the other. As, faith he, in the Caſe of High Treaſon, 


Decapitation being Part of the Fudgment, the Law is ſatiſ 


fied, the Judgment is ſubſtantially executed, if that he 


ſeemeth to agree with Him. | 


THAT the Crown may remit Part of the Judgment is 


certainly true, and would ſilence every Doubt in the Cafe 


of High Treaſon at leaſt, if hanging and beheading 


were Ingredients in every Judgment for that Offence. But 
in the Caſe of Women, beheading is no Ingredient in the 
Judgment, and yet Ladies of Diſtinction have been for 
many Ages paſt by Warrant from the Crown beheaded 
for that Offence, The Exccution in this Inſtance tally 
varieth from the Judgment, and yet I do not know that | 


thoſe Executions have been eſteemed illegal. Nor can | 
recollect a ſingle Inſtance where a Lady of Diſtinction 


| hath been burnt for High Treaſon. And with regard to 


thoſe of inferior Rank who have been burnt, it is well 


known they have generally. been ſtrangled at the Stake 


by the Executioner betore the Fire hath reached them ; 
though the Letter of the Judgment is that they ſhall be 


burnt in the Fire 7. They are Dead. This the Sheriff 
. doth or knowingly permitteth without Warrant from the 


Crown, Cuſtom alone having given a kind of Sanction to 


a Practice founded in Humanity and not repugnant to any 
Rule of ſubſtantial Juſtice, I remember one and but 
one Inſtance to the contrary which will be mentioned in 


it's proper Place. Beheading is likewiſe no Ingredient in 


the Judgment for Felony, and yet Perſons of Diſtinction 
have for Ages paſt been by the like Warrants beheaded 


for that Offence; and Nobody hath complained or thought 
T a8 


OF HOMICIDE. 26g 
Tax Diſtinction therefore between a total Alteration CH A P. 
and a Remiſſion of Part of Sar een will not wholly II. 
ſolve the Difficulty, if any Di culty there he. Though 
a partial Solution may ſometimes ſerve to ſave Appear- 
ances. But this Matter ſeemeth to lie in a very narrow 
Compaſs.” The King cannot by his Prerogative vary the 
Fxecution, ſo as to Aggravate the Puniſhment beyond the In- 
tention of the Law. Thus far the Rule that the King 
cannot alter the Judgment is true. But it doth not follow 
from thence that he, who undoubtedly can wholly pardon 
the Offinder, cannot mitigate his Puniſhment with Regard 
to the Pain or Inſamy of it. Will it be ſaid that becauſe 
the Crown cannot go beyond the Letter of the Law in 
point of Rigour it's Mercy 1s likewiſe ſo bounded? by no 
Means. For the Law proceedeth in both Caſes with a 
perfect Uniformity of Sentiment and Motive. The g 
nignity of the Law hath ſet Bounds to the Prerogative in 
one Caſe, and the ſame Benignity hath ieft it free and 
unconfined in nelote r.... 
In the Caſes juſt mentioned it cannot perhaps be ſaid 
with ſtrict Propriety that the Fudgment is ſubſtantially exe- 
cuted; but ſurely the Ends of publick Juſtice are effectu- 
ally anſwered if. the Offender ſuffereth Death, the Ultimum 
Sußplicium, though the Circumſtances of Infamy or ex- 
treme Rigour which the Judgment importeth are diſpen - 
ſed with. And whenever that hath been done, it hath in 
all Ages been eſteemed a Matter of Royal Grace, and 
granted at the Prayer of the Party or his Friends. - 
Tat Writ of Eſcheat, grounded on the Common-Law, Regiſt. 165. 
in the Caſe of an Attainder for Felony alledgeth that the a. F. N. B. 
Party was hanged, whether, ſay the Books, He was BE- 144. H. 4 
HEADED or died before Execution, which Averment is not Edit. 339. 
traverſable. This, faith the Note on the Regiſter, was Stanf. 198. A. 
adjudged in Parliament in the 8 of Fw. the 3%. : And in 
the Statute ſtiled Articu!i Cleri one Grievance complained 9. Ed. 2. e. 10: 
of is, 'That Perſons flying to Sanctuary and abjuring“ 1 
a Privilege never allowed but in Caſes of Felony) * had 
been taken by Force from the publick Highway and 
bs then hanged or Beheaded.”” Lord Cole in his Com- 
ment at the Word I decapitantur] ſaith, © This is miſtaken 
ein the Petition, for no Man can be beheaded. but for 
* Treaſon.” The Miſtake if any there be was in a meer 
8 e Matter 
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II. 


3. Inſt. 211. 


CHAP. 


DISCOURSE I. 


Matter of Fact of great and publick Notoriety at that 
Time. And therefore, where the Miſtake upon the 
whole trioſt probably lieth, whether in the Petition or in 
the Comment, the Reader muſt judge. 155 
Tres Authorities, in my Opinion, prove to a Demon. 
ſtration, that in thoſe early Ages the Judgment for hang. 
ing was the legal ordinary Judgment in the Caſe of Fe. 
lony, and that Execution was commonly done in that 
Manner. They ſhew likewiſe that beheading in ſome 
ſpecial Caſes upon a Judgment in Felony hath been prac. 
% 
IITRERETORE conclude, till I ſhall be better informed, 
that the Prerogative now under Conſideration, founded in 
Mercy, and never in any Age complained of, is Part of 
the Cn oo in noon ninghet: = 
| Lox. Coke in one of the Paſſages I have cited, after 
admitting that in the Caſes he mentioneth the Execution 
did vary from the Judgment, concludeth, but Fudicar- 


e dum eft Legibus non Exemplis.” The Rule is true, but 
9 5 | 


the Miſtake lieth in the Application of it. For immemo- 
rial Uſage founded in Mercy and never complained of is 


_ undoubtedly ſufficient in this, as in every other Caſe, to 


determine what is or is not Part of the Common- Law. 


SECT. 2. Homicipt in Advancement of Juſtice 
may likewiſe be confidered as founded in Neceſſity, For 
the Ends of Government will be totally defeated, unleſs 
Perſons can in a due Courſe of Law be made Ameſnable 


to Juſtice. And therefore where Perſons having Autho- 


rity to-Arreſt or Impriſon, uſing the proper Means for 
that Purpoſe, are reſiſted in ſo doing, and the Party 
making Reſiſtance is killed in the Struggle, this Homi- 


cide is juſtifiable. And on the other Hand, if the Party 
| having Authority to arreſt or impriſon, uſing the proper 
Means, happeneth to be killed, it will be Murder in all 


who take a Part in ſuch Reſiſtance. For it is Homicide 
committed in Deſpite of the Juſtice of the Kingdom. 
Trex Rule [have laid down ſuppoſeth that Reſiſtance is 
made. And upon that Suppoſition it will, I conceive, 
hold in all Caſes, whether civil or criminal. For in the 
Caſe of Reſiſtance in either Caſe the Perſon having Au- 
H | _ thority 
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chority to arreſt or impriſon may repel Force with Force, C H A P. 
and if Death enſueth in the Struggle he will be juſtified. II. 
This is founded in Reaſon and publick Utility. For few 

Men would quietly ſubmit to an Arreſt, if in every Caſe 

of Reſiſtance the Party impowered to arreſt was obliged 

to deſiſt and leave the Buſineſs undone. I think the Opi- 


nion in 1. Rolle's Report is too ſevere. f. 180. | if 0 
N | „„ ens 2 n 

S ECT. 3. Tas Caſe of bare Flight in order to avoid 8 ECT. 3. 

an Arreſt in a civil Proceeding, and likewiſe in ſome Ca- 1 

| ſes of a Criminal Nature, will fall under a different Conſi- 1 
deration. A Defendant in a civil Suit being apprehenſive | =. E 
of an Arreſt flyeth, the Officer purſueth, and in the Pur- BY 
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© fuit killeth Him, This, faith Lord Hale, will be Mur- 1 Hale 43r. 
= dr. | 8 5 . EO 
= 1xATHER chooſe to ſay, it will be Murder or Man- 


© laughter as Circumſtances may vary the Caſe. For if the ' 
= Officer in the Heat of the Purſuit, and meerly in order to 1 
© overtake the Defendant, ſhould trip up his Heels, or give #2 
him a Stroke with an ordinary Cudgel, or other Weapon Dk” 
rot likely to kill, and Death ſhould unhappily enſue, I can- 1/1708 
not think that this will amount to more than Manſlaugh- ol 
ter, if in ſome Caſes even to that Offence. The. Blood 9 
was heated in the Purſuit, his Prey, a lawful Prey, juſt 1 
within his Reach, and no ſignal Miſchief was intended. l 
But had he made uſe of a deadly Weapon, it would have — .. 2 
amounted to Murder. The miſchievous vindictive Spirit, 46, pl 
the Malitia J have already explained, which always muſt q "i 
be collected from Circumſtances, determineth the Nature 1 
of the Offence. S555 e 16 | 


SECT. 4. WHarT hath been ſaid with Regard to bare SECT. 4. 
Flight in a Proceeding meerly civil is equally true in the 
Caſe of a Breach of the Peace, or any other Miſdemea- 2 RO 
nour ſhort of Felony. But where a Felony is committed, See the Cafe | |} 
and the Felon flyeth from Juſtice, or a dangerous Wound of Guifcard. | || 
is given, it is the Duty of every Man to uſe his beſt En- Stat. 9 An. \ 490 
deavours for preventing an Eſcape. And if in the Purſuit © 10. — 
the Party flying is Killed, whe: e be cannot be otherwiſe over- x. Hale 489, 
taken, this will be deemed juſtifiable Homicide. For the 490. 
Purſuit was not barely warrantable, it is what the Law re- 

n quireth 


272 


Kell. 66, 
115. 


| Stanf I 15 


DISCOURSE I. 


C = - P. quireth and will puniſh the 103//ul Neglect of. I may ad 


that it is the Duty of every Man in theſe Caſes quietly to 


yield himſelf up to the Juſtice of his Country. And for 


this Reaſon it is that Flight alone upon a Charge of Felo- 
ny induceth a Forfeiture of Goods, thongh the Party up. 
on his Trial may be acquitted of the Fact. For he hath 


done what in him lay to ſtop the Courſe of publick Juſ. 


tice. 
 Somt Writers have. thought that this Forfeiture ; 19 


founded on a legal Preſumption of the Guilt of the Party 


grounded on his Flight; but in the Cafe of an Acquittal al 
Preſumption of that kind Ute: be at an End. It 15 Pre- 
ſumption againſt Fact. 

THESE Rules are nb in publick in, „ ne Ma- 
leficia remaneant impunita. 

And if in the Caſes laſt mentioned the Felon, or Per- 


fon giving a dangerous Wound turneth upon the Purſuers, 


and in the Scuffle any one of them is killed, this will be 
Murder in the Perſon ſo reſiſting, and all his Adherents 
preſent and knowingly ene for the Reaſon given in 


the ſecond Section. 
Ap even in the Caſe of a bien Aﬀeay where m Fe- 
Jony i is committed or wound given, if a Perſon interpoſing 


to part the Combatants, giving Notice to them of his friend- 
ly Intention, ſhould be aſſaulted by them or either of them, 


and in the Struggle ſhould happen to kill, this, I take it, 
will be juſtifiable Homicide. 


And on the other Hand, if 
the Party ſo interpoſing, giving ſuch Notice, ſhould be kil- 


led by either of the Combatants, it will be Murder in the 


Perſon ſo killing. For it is the Duty of every Man to in. 
terpoſe in ſuch Caſes for rein the Publick Peace and 


Fan Miſchief. 
TuIs Rule is founded in the Principles of focial Put 
and py J uftice. PE 42 


CBAP. 
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OF HOMICIDE. 


CHAP. II. 


| Hmiicide founded i in Neeefhiy, 19. 


i Tt CT. I. 8 
; under the Head of Homicide founded in 
| Lede, and may be conſidered in two different Views. 
: IT is either that Sort of Homicide Se & Sua defendends 
I | which is perfectly innocent and juſtifiable, or that which 
E is in ſome Meaſure blameable and barely excuſable, The 
1 Want of attending to this Diſtinction hath, I believe, 
1 thrown ſome Darkneſs and Confuſion upon this Part of 
* the Law. 
: Taz Writers on the Cromn-Law, who I thiok have 
© not treated the Subject of Self-Defence with due Preciſi- 
on, do not in Terms make the DiſtinQion I am aiming at, 
5 all agree that there are Caſes in which a Man may 
vithout retreating oppoſe Force to Force, even to the 
I Death. This I call juſtifiable e the juſtifi- 
able Homicide. 
| Taxr likewiſe agree that there are Caſes in which 
3 the Defendant cannot avail kimſelf of the Plea of Self- 
. Defence without ſhewing that he retreated as far as he 
could with Safety, and then meerly for the Preſervation of 
his own Life killed the Aſſailant. This I call Self-De- 
fence culpable, but through the Benignity of the Law 
excuſable. 
lx the Caſe of juſtifiable Self-Defence the e Par- 
|: ty may repel Force with Force in Defence of his Perſon, 
1 Habitation, or Property, againſt one who manifeſtly in- 
tendeth and endeavoureth with Violence or Surprize to 


1 ee himſelf out of Danger, and if in a Conflit between 

chem he happeneth to kill, ſuch killing is juſtifiable. 
b ITnxE Right of Self-Defence i in theſe Caſes is founded in 

| the Law of Nature, and is not nor can be ſuperſeded by 

any Law of Society. For before Civil Societies were 
& one may conceive of ſuch a State of Things 

8 e _—_ 


EL F- DEFENCE naturally falleth SECT. 10 


commit a known Felony upon either. In theſe Caſes he is Keil, 1 28, 
not obliged to retreat, but may purſue his Adverſary till he 1 9. 
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cCiety, that Law with great Propriety and ſtrict Juſtice 
confidereth them as ill in that Inſtance under. the Protec. 


1 conceive are reducible to this Head of 7 Self. 
Defence? 
| ſocial Duty cooperate. 


-Nature to- render the Sex amiable hath implanted in the 


the Habitation ; the Owner, or any Part of his Family, WG 
or even a Lodger with him may lawfully kill the Aſſal. Def. 


Keil. 128. 


Ibid. 129. Mr. Cops ſo to do. For „as he argueth a little alter. WW en 


DISCOURSE II. 
though it 1s difficult to fix the Period when Civil Societies 
were 3 I ſay before Societies were formed for my. 
tual Defence 483 Preſer vation, the Right of Self- Defence 
reſided in Individuals; it could not reſide elſewhere. And 
ſince in Caſes of Neceſſity, Individuals incorporated into 
Society cannot reſort for Protection to the Law of the 80. 


a 
3s 


tion of the Law of Nature. 
I wrt by. way of Illuſtration ſtate a few Caſes which 


Wurxx a known Felony i u attempted upon the Per. 
ſon, be it to rob or murder, here the Party aſſaulted miy 
repel Force with Force, and even his Servant then atter- 
dant on him, or any other Perſon preſent may interpoſe 
for preventing Miſchief; and if Death enſueth, the Party 
ſs interpoſing will be juſtified. In this Caſe Nature and 


A Woman in Defence of her Chaſtity may lawfully kill 
a Perſon attempting to commit a Rape upon her. The 
Injury intended can never be repaired or forgotten. And 


Female Heart a quick Senſe of Honour, the Pride of Vi _ by 
tue, which kindleth and enflameth at every ſuch Inſtance 


of brutal Luft. Here the Law of Self-Defence plaml e 


coincideth with the Dictates of Nature. . 
Ax Attempt is made to commit Arſon or Burglary ere 


atits for preventing the Miſchief intended.* Here like 0 
wiſe Nature and ſocial Duty cooperate. Neeit 
IN HJawgridge's Caſe, he upon Words of Anger be- ine 
tween him and Mr. 2 threw a Bottle with great Vio- ire 
lence at the Head of Mr. Cape, and immediately drew bi Wi 
Sword, Mr. Cope returned the Bottle with equal Violence 
« ]t was,” faith Lord Holt, &« Law ful and Juſtifiable in 


* Ses Keil 51. a ack! Aroiger Caſe. Perſons code {ot- 

cing themſelves into a Room in a Tavern againſt the Will of the 
Company in Poſſeſſion, one of the Aſſailants is killed in the 
Scuffle, ruled juſtifiable Homicide. But Qu. a 
wald 


Y OF HOMICIDE. 275 
. | adit & He that bath ſhewn that he hath Malice againſt C HAP. 
We << another i is not fit to be truſted with a 1 Weapon Wn 
4 jn his Hand.” 
N Irx was upon this principle, I preſume, and poſſibly too 

| upon the Rule already laid down touching the Arreſt of a 
4 erion who had given a dangerous Wound, that the Le- | 
giſlature in the Caſe of the Marquis de Guiſcard who ſtab- 9. An. c. 16. 
bed Mr. Harley ſitting in Council, diſcharged the Party 


betence which is culþable and through the Benignity of 

the Law excuſable. And this Species of Self-Defence, I _ 

cbooſe upon the Authority of the Statute of Hen. the 86, 24. H. 8c. 5. 

Eto diſtinguiſh from the other by the Name of Homicide 

/ Defendendo upon Chance-medley, The Term Chance- 

alley hath been very improperly applied to the Caſe of 

accidental Death, and in vulgar Speech we generally affix 

that ſingle Idea to it. But the antient legal Notion of 3. Inſt. 55, 

omicide by Chance-medley was when Death enſued 57- 

from a Combat between the Parties upon a ſudden Quar- Ke il. 67. 
el“ How upon the ſpecial Circumſtances of the Caſe 

3 the Species of Homicide fe Deſendendo which I am now 


Wing another attempting to rob or murder him under the 
1 Ircumſtances there mentioned ſhould forſeit Goods and 
Trage * As,” proceedeth the Statute, © Any other 
# Perſon ſhould do that by Chance-medley ſhould happen | 


MY Ei 


1 Leadtek, that in the Caſes firſt mentioned the Party 
| Fn ſhall forfeit nothing, but ſhall be diſcharged in like 
; anner as if be were acquitted of the Death. 


f 8&3 len — De Ferborum ee, Verb. Chaud-melle. 
BY bs | I witt. 


c SECT. 2. [ will now proceed to that Sort of Self. SECT. 2 0 9 


* to kill or ſlay any other Perſon in his or their Defence,” 


E ho was ſuppoſed to have given him the t Wound | F 1 
from all manner of Proſecution on that Account; and de- = 
3 | clared the Killing to be a Jawful and necefſary Aclion. 1 


EZ pon, is diſtinguiſhable from that Species of felonious Homi- _ 

It wk we call Manſlaughter will be preſently conſi- n 

ere | Wh. 

= Tar Difference between juſtifiable and excuſable Sel f- i} 

Vefence appeareth to me to be plainly ſuppoſed and point- ! 

3 d out by the Statute I have juſt mentioned. For after JH 
eciting, that it had been doubted whether a Perſon kil- 14 


$309 DISCOURSE II. 

CHAP. IVI I make an Obſervation or two upon this AQ. 
III. 1, Tuo it expreſsly provideth againſt a Forfeiture 
in the ſpecial Caſes therein mentioned, upon which, faith 
the Preamble, Doubts had ariſen, that expreſs Proviſion 
doth not imply an Excluſion of any other Caſes of juſtik. 
able Homicide which ſtand upon the ſame Foot of Reaſon 
and Juſtice. For the Statute was plainly made in Affirmance 
of the Common-Law, and to remove a Doubt that had 
been entertained in the Caſes ſpecially provided for. 
LP 2. Two Caſes of Self-Defence are ſuppoſed. In the 
one a Forfeiture of Goods was incurred, in the other not. 
What therefore is the true Import of the Words 9, 
Defence upon Chance-medley, which the Statute uſeth a; 
deſcriptive of that Offence which did incur the Forfe. 
ture? Homicide per Infortunium, which hath been ſliled 
Chance-medley, cannot poſſibly be meant, for in that Caſe 
the Party killing is ſuppoſed to have no Intention of hurt; 
whereas in the Caſe the Statute mentioneth he is preſumed 
to have an Intention to kill or to do ſome great bodily 
Harm at the Time the Death happened at leaſt, but did i 
for the Preſervation of his own Life. The WordChanc- 
medley therefore, as it ſtandeth in this Statute connedted 
with Self-Defence, muſt be underſtood in the Senſe Cit: 
and Keiling, in the Paſſages already cited, ſay was the or: 
ginal Import of it, a ſudden caſual Aﬀray commenced and 
carried on in Heat of Blood. And conſequently Self-De- 
fence upon Chance-medley muſt, as I apprehend, imply that 
the Perſon when engaged in a ſudden Affray quitted tht 
Combat before a mortal Wound given, and retreated u 
fled as far as he could with Safety, and then urged bj 
meer Neceſſity killed his Adverfary for the Preſervation d 

his own Life.“ FW Rn os 5 
Tus Caſe bordereth very nearly upon Manſtaughte! 
and in Fact and Experience the Boundaries are in ſome I 
| ſtances ſcarce perceivable : but in Confideration of 2 
Alt may be thought Time miſpent to enter into an etyms- 
logical Diſpute touching the Term Chance-medley, ſince tb 
Statute I have cited ſeemeth to have fixed the legal Notion of 
The Word Mealey is derived from Mealeta, Maſleta, or Myſii 
barbarous Latin Terms which ſignified an Affray. And welle 
the Compound Chance mealey be written Chaud medlty or Chad 
melle an Aﬀray in the Heat of Blood, or Chance-medley a ſul 
den caſual Aﬀray, the Difference in Point of Senſe is WC! 
ſmall. And if any there be, the Definition I have give" 0 
the Thing taketh in both. Ihe Word is written both WI 

in different Gloſſaries, all of eftabliſhed Reputation. 


— 55 
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OF HOMICIDE. 477 
they have been fixed. In both Caſes it is ſuppoſed that C H A P. 
Paſſion hath kindled on each Side, and Blows paſſed be- III. 
tween the Parties. But in the Caſe of Manſlaughter it is 
either preſumed that the Combat on both Sides hath conti- 
nued to the Time the mortal Stroke was given, or that 
the Party giving ſuch Stroke was not at that Time in im- 
minent Danger of Death. | 
Hz therefore who in the Caſe of a mutual Conflict 
would excuſe himſelf upon the Foot of Self-Defence muſt 
ſhew, that before a mortal Stroke given he had declined 
any further Combat and retreated as far as he could with 
E Safety : and alſo that he killed his Adverſary through meer 
E Neceſſity, and to avoid immediate Death. If he faileth 
in either of theſe Circumſtances he will incur the Penal- 
ties of Manſlaughter, 8 „ 
Tux Authorities I ſhall cite will ſerve to explain theſe 
© Principles, and in ſome Meaſure fix the Boundaries be- 
© tween the Caſes of Manſlaughter and excuſable Self- De- 
On © 35% El InD y 
A. being aſſaulted by B. returneth the Blow, and @ ,, Hale 479. 
Fight enſueth. A. before a mortal Wound given declineth ER 
any further Conflict, and retreateth as far as he can with 
Safety, and then in his own Defence killeth B; this is 
= excufable Self-Defence ; though, faith Stanford, A. had Stanf. 15. 
given ſeveral Blows not mortal before his Retreat. „„ 
Bor if the mortal Stroke had been firſt given, it Ibid. 
would have been Manſlaughter. . | 
Tux Caſes here put ſuppoſe that the firſt Aſſault was 
made upon the Party who killed in his own Defence. But 
2s in the Caſe of Manſlaughter upon ſudden Provocations, 
= where the Parties fight on equal Terms, all Malice apart, 
it mattereth not who gave the firſt Blow; ſo in this Caſe _ 
of excuſable Self Defence, I think the firſt Aſſault in a 1. Hale 459, 
& ſudden Affray, all Malice apart, will make no Difference, 480. 
tif either Party quitteth the Combat and retreateth before a 
= mortal Wound be given. But if the firſt Aſſault be upon 
Malice, which mult be collected from Circumſtances, and 
the Aſſailant, to give himſelf ſome Colour for putting in 
Execution the wicked Purpoſes of his Heart retreateth and 
then turneth and killeth, this will be Murder. If he had 
83 5 killed 


* 


no Wu rec 2 .. es ene 
* art — — 
— "ped r 


8 7 5 a — = 
Forks — 1 L — — — N 2 - l — . Ts a 8 » 
* * £ y 2 IT! \ FREY 


— —— 
n < re 
a + > - 


mens — — — F -s . C 
— — De = -< 2 * . 1 7 _ WOT — — SD Jon, — 
— 2 — 2 — — r EM 5 RB ——. _- 4 ! — dy 7 - bg 
. „ r woe EEE TER . — r — 
= Te > F * ? F . — Aa 
— 


* 4 % 8 Pr 
—_— p - 
PRA . 2 —_ n 0 
— — — Ap — 2 _ = * * — — - N - - — — — — 
— my r . 7 — — — - . 7 > — — — — —ꝑUœ— 23 2 - _—_ * * A 4 "ITY N * * 
. 1 3 4 ö — * — A 
: ” 8 3 _ — - -- > — — — — 
— — — — —_ — — — - — 2 2 "Fe % — * 2 


A 2 4 Y 
* Eememmaum 6. Pg * 2 


and Denton. 


MSS. Tracy 


DISCOURSE Il. 


killed without retreating it would undoubtedly have been 
ſo; and the Craft of flying rather aggravateth than excy. 
ſeth, as it is a freſh Indication of the Malitia already 
mentioned, the Heart deliberately bent upon Miſchief, 
THE other Circumſtance neceſſary to be proved in 
Plea of Self-Defence is, that the Fact was done from 
meer Neceſſity, and to avoid immediate Death. To thi 
Purpoſe I will cite a Caſe adjudged upon great Delibers. 


tion. It was the Caſe of one Vailor, which came on at 


O. B. in Apr. 1704, before Holt, Tracy, and Bury. 
THe Priſoner was indicted for the Murder of bi Bro- 
ther, and the Caſe upon Evidence appeared to be, that 
the Priſoner on the Night the Fact was committed came 
home drunk, His Father ordered him to go to Bed, 
which he refuſed to do ; whereupon a Scuffle happened 


betwixt the Father and Som. The Deceaſed, who wi; 


then in Bed, hearing the Diſturbance got up, and fell up- 
on the Priſoner, threw him down, and beat him upon the 
Ground; and there kept him down, ſo that he could not 


-eſcape, nor avoid the Blows. And as they were ſo ftriv- 


ing together the Prifoner gave the Deceaſed a Wound 
with a Penknife, of which Wound he died. 

THe Judges preſent doubted, whether this was Man- 
flaughter or ſe defendendo, and a ſpecial Verdict was found 


to the Effect before ſet forth. 


ArrER Michaelmas Term, at a Conference of al the 


Judges of England, it was unanimouſly held to be Man- 


ſlaughter. For there did not appear to be any inevita!? 
Neceſſity fo as to excuſe the Killing i in this Manner. 


* The Deceaſed did not appear to aim at the Priſoner's Life, 
but rather to chaſtiſe him for his Miſbebavieur and Inſolence 
towards his F ather, 
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OF HOMICIDE: 


CHAP. Iv. 


TAVING conſjdered the Caſes of Homicide juſtifia- 

1 ble and barely excuſable, I will ſubmit to the Judg- 
ment of the Learned what hath occurred to me touching 
the Behaviour of the Petit Jury, and what Verdict they 
are to give in thoſe Caſes, and likewiſe upon criminal 
Proſecutions in the Caſes of Infancy and Inſanity. 


formerly directed in the Caſes of Infancy and Inſanity to - 
find the ſpecial Matter, whereupon the Court is to give 1. Hale 28. 
Judgment of Acquittal, yet, under the Direction of the 2, Hale 303. 
Court, they may find a general Verdict of Acquittal with- n 
out this Circuit. %%% 

Tris Rule is founded in ſound Reaſon and ſubſtantial 
Juſtice, For undoubtedly Crimen non contrabitur uiſi Vo- 
luntas nocendi intercedat. 


SECT. 1. Thovcn the Jury may, and have been SECT. "i 


SECT: 2. In all Caſes of juſtifiable Homicide, which $1.C F. 2. 
have been already conſidered, the antient Practice was to 
find the ſpecial Matter, and to leave the Court to give z. Inſt. 220. 


Judgment of Acquittal. But the later Autaorities agree 1. Hale 492. 


that in theſe Caſes the Jury may, under the Direction of 2. Hale 303, 
tbe Court, find a general Verdict of Acquittal. For, ſay 304. 
the Books, here is neither Felony nor Forfeiture. This 
Rule is likewiſe founded in ſound Reaſon and ſubſtantial 

Juſtice, for Crimen non contrabiiur, &c, e 


SECT. 3. In the Caſe of Homicide by Miſadven- 5 E OCT. 3. 


ture, improperly ſtiled Chance-medley, it hath been gene- 
rally holden, that the Jury ought not to find a general Ver- 
dict of Acquittal, but ſhould find the ſpecial Matter and 
ſubmit the whole to the Judgment of the Court. In this 
Rule the modern Writers agree with the antient, unleſs 
Hale for the Reaſon I ſhall mention preſently, may be ex- 
cepted. For this two Reaſons have been aſſigned. 
1. THE Jury are Judges of the meer Matter of Fact, 
and the Court is to judge upon the ſpecial — one 
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1. Hale 476. 
2. Hale 303. 
# MS. Denton. 


DISCOURSE II. 
by them, whether the Fact was done per Infortunium or 
feloniouſly. 7 
2. TrovGH in this Caſe no Felony is committed, yet 
the Party at Common-Law did forfeit his Goods, and 
muſt expect the King's Grace under the Statute of Gly. 
ceſter, to reſtore them. . ng 
TI am very free to confeſs, that I am not at all ſatisfied 


with either of theſe Reaſons. That the Matter of Fad 


is the proper Province of the Jury I have already premi. 
ſed, and will never depart from it. But it was never ſaid 
that a Jury may not, under the Direction of the Court, ve 

properly find a general Verdict comprehending both Lay 
and Fact. Every general Verdict, in whatſoever Caſe it 


is given, doth ſo. It is now admitted that they may, un- 


der the Direction of the Court, give a general Verdict in 


all Caſes of juſtifiable Homicide; and why not in the 


Caſe of Miſadventure? a Point feldom ſo complicated 
and embarraſſed as the other. „ 5 
| Logp Hale having at large conſidered the Queſtion 
touching the Verdict as well in the Caſes of excuſable a 
juſtifiable Homicide, not I doubt with his uſual Preciſion, 


nor with perfect Uniformity of Sentiment, concludeth 


thus, “ Notwithſtanding this that I have ſaid, where the 
«© Matter itſelf appeareth not to be Felony the Priſoner up- 
* on not guilty pleaded may be found not guilty without 
« finding the ſpecial Matter.“ I dare not ſay that hit 
Lordſhip intended to bring the Caſe of Miſadventure, 
which he had mentioned before in this Paſſage, and doth 
not now except, within this general Rule; becauſe in the 


Paſſages cited above, and in others that might have been 
cited, he delivereth a contrary Opinion. But certainly 


the Rule as laid down by him is large enough to compre- 
hend it. For in that Caſe it is admitted on all Hands, and 
cannot be gainſaid, that no Felony is committed, 

_ GexNERaAL Verdicts have been taken upon great Conſi- 
deration in Caſes of Miſadventure, particular y in Pretty's 
Caſe, and in one at the Od Bayly in December 1689. But 
it muſt be obſerved that in thoſe Caſes the Coroner's In- 
queſt had found the ſpecial Matter and concluded per Infor- 
tunium; which Preſentments the Defendants confeſſed upen 
Record, in order to their ſuing out their Pardons under tht 
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4e Interfefis per Feloniam tantum, & non aliter.” 


. bridge, ſpendeth a whole Chapter upon the Subject, and c. 15. 


YZ and K. Stephen; which the Reader will meet with in Mr. Black- 
one's excellent Diſcourſe introductory to his Magna Charta. 


OF HO MICID E. — 41 
Statute of Glouceſter. Whether that Circumſtance altered the C H A P. 
Caſe in Point of ſubſtantial Juſtice will be preſently conſidered. IV. 

Tut ſecond Reaſon againſt a general Verdict of Ac- 
quittal in the Caſe ſeemeth to be founded upon a groſs Miſ- 
take, that at Common-Law he that killed a Man per Infor- 
tunium or ſe Defendendo was to be hanged and forfeit his 
Goods; and that the Statute of Glouceſter though it ſaved. 
his Life, yet left his Goods to the Mercy of the Crown. —_ | 
Tuts Doctrine is laid down in the Year-Book of Ede. 21. Edw. 3. 
3. and in ſome other Places. And ſome learned Men,“ 17 b. | 
not ſufficiently attending to the ſpecial Import of the Term 
Murder, as it is uſed in the Statute of Marlbridge, nor to 
the Occaſion of making that Statute, have adopted it. 
Tux Statute of Marlbridge runneth thus, © Murdrum 
« decetero non adjudicetur coram Fuſticiarits, ubi per In- 
% fortunium adjudicatum eſt, ſed Locum habeat Murdrum 


By the Term Murdrum, as it ſtandeth here, is not 
meant the Offence, but an Amerciament antiently exa&- 
ed from the Townſhip, where a Perſon was privately See Spelm. 
murdered, and the Murderer not apprehended ; or the dead Verb. Engle- 
Body of an unknown Perſon appearing to have been mur- ſheria. 
dered happened to be found. This Amerciament they 
called Murdrum. + os 5% ons. 7 
BracToN, who wrote before the Statute of Marl. De Coron. 


ſtateth a Variety of Caſes, in which the Townſhip was 
excuſed from this Burden. I will mention one, becauſe 
it letteth us into the true Senſe of the Statute, and alſo into 
the Occaſion of making it. [tem de iis qui Mortui ſunt & 6, 
85 . 1 e „% M 
®* Stanf. Prærog. 45. Placit. Cor. 16. C. Coke on the Stat. of 
Marlbridge c. 26, and on the Stat of Gloucefler c. 9. 
la this Senſe the Word is uſed in the Charters of Hen. 1. 


The Charter of Hen. 1. runneth thus, Murdra etiam retro 
ab illo Die quo in Regem coronatus fui Ou w IA condono. Et 
* ea que amodo facta fuerint juſtè emendentur ſecundum Legem 
* Regis Edvardi.” 3. Wk 5 
King Stephen's is thus, Omnes Exactiones & Injuflitia;--=- 
fſunditm extirpo, Bonas Leges & antiquas & juflas Conſuetu- 
ines in Murdris & Placitis--obſervabo & obſervari præcipio. 

It cannot be underſtood in any other Senſe in antient Char- 
ters of Exemption to Cities, Towns and other aggregate 
Bodies, * Quicti fint de Murdro,” 


282 DISCOURSE II. 


CHAP, „ per de nullum erit Murdrum, licet in quibuf. 
IV. c dam Partibus dE CQNSUETUDINE aliter obſervetur. 
The Reader here ſeeth, that at Common-Law no Amer. 
ciament, to which they gave the Name of Murdrum, 
was due in Caſe of Death per Infortunium, but that in ſome 
Places a contrary Cuſtom had prevailed. The Statute there- 
fore did not correct the Rigour of the Common-Law, a 
the learned Authors juſt cited conceived. It's only View 
was to extend a Rule of Law founded on natural Juſtice 
to thoſe Parts of the Kingdom, where a contrary Cuſtom 
had prevailed. This clearly accounteth for the Word 4: 
cætero, which, together with the annexing a wrong Idea 
to an equivocal Expreſſion, led thoſe Authors into their 
Miſtake. „5 . 
Ix is difficult to conceive- upon what Principles the 
Court delivered the Opinion I have ſtated from the Year- 
Book of Edw. 3.; ſince it would be a Reproach to the 
Juſtice of the Kingdom to imagine that the Law ever 
proceeded upon a Principle ſo repugnant to Nature, to 
Reaſon, and to the common Senſe and Feeling of Mankind, 
BuT the Common-Law never did lie under this Re- 
proach. For nothing is plainer than that no Man was in 
Danger of a capital Puniſhment in Caſe of Death by Miſ- 
adventure or /e Defendendo, or in any Caſe where the Fad 
. was not feloniouſly done. 5 Fo 
De Coron, BRACTON, ſpeaking of the Caſe of Homicide ſe De- 


„ endende, ſaith, © Non tenetur ad Pœnam Homicidii.“ 
Tu And of Homicide per Inſortunium, Ven imputatur ei.“ 
E. 17. And again ſpeaking of the ſame Caſe, © Abſolvi debet, 


ce quia Crimen non contrahitur niſi Valuntas nocendi inter- 

“ cedat;“ and he there compareth the Caſe to that of an 

. Infant or Madman, as ſtanding clearly upon the ſame 
Lib. 1. c. 23. Foot of Reaſon and Juſtice. Fletg ſpeaking of the Caſe of 
S. 14, 15. gell. Defence uſeth Expreſſions of the like Import; Juſt 
faith he, interficit. And even the Statutes. of Afarlbritye 

and Glouceſter plainly intimate that at Common-Law no 

| Felony was ſuppoſed to be committed. The Words of the 

former I have already cited; the latter expreſſeth the 

Matter thus, Par Miſadventure ou ſoy defend, ou en auler. 

% Manner SANs FELONY.” And the Pardons hereafter 

cited from the Patent Rolls are expreſs to the ſame Purpoſe 


Bur 
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OF HOMICIDE, _ 283 l 

Bur it is ſaid that though the Statute of Glouceſter ſa- C HAP. 1 
ved the Life of the Party, it left the Forfeiture of his IV. 
Goods, incurred at Common- Law, to the Mercy of the 
Crown. The Mercy of the Crown, or the King's Grace, 
or Words of the like Import ſerving to impreſs on the 
Mind a due Reverence for the regal Character, no good 
Subject can object to. This Statute ſpeaketh in ſtill an 
higher Strain. The King will take him to his Grace, 
« ;f it pleaſetb him.“ But it muſt not be concluded from 
this Manner of Expreſſion, if it pleaſeth him,” that the 
Pardon grounded on the Statute is a Matter of meer Grace 1 
grantable or not at the Pleaſure of the Crown, though #9 
ſome of the older Writers thought it was. For it is now a Stanf Præ- 1 
ſettled Point, and long hath been, that the Pardon iſſueth of tog. 45. b. 


Courſe, and ex Debito Fuſtitiæ, the Requiſites of the Sta- 5 ! | 
tute being performed. And the Author of Fl:ta who flou- See Coke on 1 
riſhed about the Time the Statute was made, ſeemeth to the Statute. VA 


conſider the royal Grace as a Matter founded rather in Lib. 1. c. 23. 
common Right than in meer Will and Pleafure. For ſpeak- S. 15. ; I ol 
ing of the Statute he faith, © Et cum Regi ſuper Facli Veri: Wo 
t“ tate certioretur, Gratiosè diſpenſabit cum tali, ſalvo Fure 1 
VVV = 
In my Opinion the true Scope and Intent of this Statute 


hath been greatly miſtaken. It hath been conſidered as a 1 
Law intitling the Subject to the Grace of the Crown in "FB 
Caſes of Homicide by Miſadventure or /e Dejendendo, to 1 
which he wwas not before intitled; but the Fact appeareth to 1 
me to be quite otherwiſe. For the Subject had in theſe | 1 
Caſes the Benefit of the royal Grace long before the ma- | 1 } 
bing of this Statute ; as appeareth by many antient Char- Wy 
ters of Pardon,“ in which the King reciting that it ap- #41 


—— — 


pearing to him, ſometimes upon the Repreſentation of 
| Ferſons Fide dignorum, at other Times by the Certificate 
of the Sheriff and Coroners of the County where the Fact 
was committed, that it was done in the neceſſary Defence 
| of the Party, & non per Feloniam aut Malitiam excogitatam 


| concludeth, © Nos ergo Pietate moti perdonavimus frædicto +4. 
A. B. Sefam Pacis 1 que ad Nos pertinet pro Morte +100 
| © trædicid, & firmam Pacem ei inde concedimus. Ita tamen 1 


| * See the Patent Rolls in the Time of H. 3. and Ede. I, 
| Iaterior to the Statute of G/avceler, _- 


* quad 


W. 


2. Edw. 3. 
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CHAP. 


7 27. Edw. 3. 


DISCOURSE I. 


* gudd flet recto in Curia Neoſtra ſi aliguis ver ſus eum ind; 


*« [ogut Doluerit,” | 

Ta1s laſt Clauſe ſaved to the Relations of the Party 
deceaſed their Remedy by Way of Appeal of Death, or, 
to ſpeak more properly, recognized the SubjeCt's Right 
to this Method of Proſecution; and is I preſume what 
Fleta in the Paſlage juſt cited meaneth by the Words, 
Salvo Fure cujuſſibet 

THE royal Grace in theſe Caſes ſeemeth to me to he 
founded in the Benignity of the Common-Law, and to 


have been ſpecially regarded in framing the Coronation 
Oath, which was nothing more than a Recognition of the 


conſtitutional Rights of the Subject and a ſolemn Engage. 


ment on the Part of the Crown to maintain them. The 


Words, as the Oath ſtandeth at preſent, I have already 
cited: and Words of the like Import were inſerted in 
that antiently taken by our Kings, importing that Mercy 
as well as Juſtice is one of the conſtitutional Attributes of 
the Crown. And I the more readily give into this Opinion, 


by Reaſon of the Proviſion made by the Statute of Ew, 


3. when the Frequency of Pardons from the Eaſe with 


' which they were obtained was conſidered as a publick Mil. 


chief. No Pardon ſhall be granted for Manſlaughters 


„ —and other Treſpaſſes againſt the Peace, but where 
the King may do it by bis Oath, viz. where a Man ſlay- 


«© eth another in his own Defence or by Misfortuse.”' Theſe 


Words * expreſsly referring to the Coronation Oath ſeem 


to imply that in the excepted Caſes, Mercy was due of 
common Right. Sure I am it is founded in natural Juſtice. 
Bur the Mercy of the Crown in Caſes of Homicide was 
liable to great Abuſe. The King was ſometimes miſled by 
a falſe or partial Repreſentation of Facts, againſt which 
Abuſe the Statute of 27. Edw. 3. was levelled. The Abuſe 
the Statute of Glouceſter probably had in Contemplation 
was the careleſs or partial Manner in which the Sheriff 


and Coroners executed the Writ de Odio & Atid. 


Tulis Writ was founded on the Common-Law, and 
was rendered more effectual by the Great Charter, which 
provided that it ſhould iſſue Gratis and of courſe without 


5 ' ® See 4. Edw. 3. 13. 10 Edv. 3. 3. 14 Edw. 3. 15 
Words of the like Import referring to the Coronation * 
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to that Writ by the Sheriff and Coroners ſubſtituted the 


was all it did in regard to that Matter. 


OF HOMICIDE. TP 
Fine to the King. Upon the Return of this Writ, if it ap- CHAP. 
ared either that the Party was acquitted by the Inqueſt, IV.. 
or that the Fact was done by Miſadventure or /e Defenden- See Coke on 
4% the Writ de ponendo in Ballium iſſued of common Mag. Ch. 
RicyT. But the Sheriff and Coroners were no longer © 26. 
thought worthy of a Truſt of this high Importance, 
which they had probably abuſed. And therefore in order 
to veſt it in the Juſtices Itinerant, who generally were at 
the Head of the Profeſſion, and with that View alone as 
] conceive, was this Branch of the Statute made. Not to 
intitle the Subject to the royal Grace in Caſes in which he 
was not admiſſible to it before, as hath been imagined; 
but to remedy ſome Inconveniencies, which had been ſeen 
and felt in the Method of admitting him to it. 
To that End the Statute enaQteth, “ that from thence- Stat. Glouc. 
« forth no Writ ſhall iſſue for the Death of a Man to in- c. 9. 
« quire whether he was ſlain by Misfortune or / Defen- 
&« dende, or in any other Manner without Felony. But the 
“ Party accuſed ſhall remain in Priſon *till the coming of 
the Juſtices Errants or aſſigned to deliver the Gaol. And 
if it be found by the Country that he did it in his own 
“Defence or by Miſadventure, the Fuftices ſhail certify 
« the ſame to the King who will take him to his Grace, 
Tuts was plainly pointed at the Writ de Odio & Atra, 
and aboliſhed it. And in the Room of the Return made 


Certificate of the Juſtices in Eyre. And this I apprehend 
Loxkp Coke indeed doth ſay that the Writ de Odio & Mag. Ch. 
Aid was taken away by the 28. Edw. 3. but in his Com- c. 26. 16 
ment on the Statute now under Conſideration he admit-- Fa 
teth that it was reſtrained by this Statute, and another Re- 19 
medy provided. And whoever will read the 28. Edo. 3. c. 9 — 0Y 
with Attention, will ſee that That Act was levelled at an 14 
Abuſe of quite another Kin. 1 
In treating this Subject I have in Conformity to the 1 
Language of Writers who have gone before me, and to the = 
Stile of the Statute of Glouceſter, ſpoken of the Caſes of | 
Homicide r Infortunium or ſe Defendendo as Caſes ſtand- 
ing in need of the Grace of the Crown, though e 
8 | intit 
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Fitz. Cor. 
. 


quitted of the Fact. And by the antient Law a Felon killed 


f DISCOURSE II. 
intitled to it of common Right. That Perſons who in ei. 
ther Caſe had been unhappily inſtrumental in Homicide 


did ſue out Charters of Pardon, as well before as ſince the 


Statute, cannot be denied. What was the peculiar Object 
of the royal Grace in theſe Caſes is not I confeſs fo clear 
to me. I am ſatisfied that the Life of the Party was never 
in Danger, and conſequently as to Life he could not he 
confidered as an Object of royal Clemency, and ſtanding 
in Need of a Pardon. It hath been generally thought that 


at Common-Law the Party incurred a Forfeiture of all hi; 


Chattels. And Ketling hath given us a ſhort Note of a Caſe 


from Fitzherbert in the 3. Edw. 3. which, as be citeth it, 


would lead one to think that the Law at that Time un- 
doubtedly was ſo. His Words are, The Jurors were a. 


** merced for putting an Undervalue upon the Goods of 1 
& Man who had killed another in his own Defence.” This 


Caſe ſo cited ſtrongly implieth that in every Caſe of Homi- 


cide ſe Defendendo the Party forfeited all his Goods; other. 


wiſe why was the Jury charged with the Value of them, 


or amerced for their Miſbehaviour with Regard to the Ap- 
praiſement? But Fitzherbert goeth much further into the 
real State of the Cafe, and at the ſame Time letteth us, l 


conceive, into the true Ground of the Forfeiture. The 


| Defendant after he had killed the Aſſailant fled for it, 
' « Tdeo,” faith the Book, © Catalle ej us confiſcantur pro 
Bp A op ng con 

 _FrTzZHERBERT hath reported ſome other Caſes where 


the Parties incurring this Forfeiture had fled from Juſtice. 
And in the Caſe ſtanding next before that cited by Keiling, 


-and happening in the ſame Year, the Reporter after ſaying 


that the Party was remanded to Priſon ad Gratiam Regis 
expectand, addeth, © Et piſtea cempertum eſt per Rotulu 
& Coronatorum quod prædicius &. fugit, Ideo Catalla tus 


ic confiſcantur pro Fuga.“ He was remanded to Priſon, 
as the PraQtice then was, A then to be intitled to 
L 


the Benefit of the Statute of Glouce/fer. But it afterward: 


_ appearing that he had fled from Juſtice, his Goods were 
| Therefore, for his Flight, confiſcated. NN 


FI Hr it is well known at this Day induceth a For- 
feiture of Goods, though the' Party ſhould be wholly ac- 
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© SubjeQ, and the Lord for the Loſs of his Vaſſal coming 
in for a Share of it with the Family, which likewiſe had 
© ſuffered a Loſs in the Death of it's Chief. 


fore the King as Caput Reipublicæ might exact a certain 


© caſual. F Upon this Principle Deodands became due. The 
Weapon with which the Party was flain by another was a 
& Deodand. Irrational Creatures, and even inanimate Beings, 
which without the Intervention of human Means contri- 


ther in Caſes of Homicide per Infertunium or ſe Defendendo 290. 


man Extraction. 


OF HOMICIDE. 287 


in the Purfuit upon Hue and Cry forfeited in like man- C H A P. 
„ 99 | e 1298 714. | U 16 
« ner, Quia“, as the old Books have it, Paci Regis reddere IV. 11 
« fe recuſavit. Quia per Legem non permiſit ſe Fuſliciari.” Fitz, Cor. 1 

J 5vBMIT it to the Conſideration of the Learned, whe- Pl- 288, 289, 


a Forfeiture of the whole was ever incurred. For in the 
early Ages neareſt the Conqueſt, when our Law was as it 
were in a State of Infancy, and had not received the Im- 
provements it did during the Reign of Edw. 1. and in ſome 
ſucceeding Reigns, the Manſlayer paid to the Crown by 
Way of Compenſation for the Lofs of a Subject a Mul&t 
or Fine, ſometimes in Money, at other Times in Horſes, 
Hounds, Hawks, and other valuable Effects. This I call a 
Mul& or Fine, unleſs we may ſuppoſe that thoſe Payments 
were made and accepted in Lieu of and as a Compoſition 
for the whole, which I leave to further Confideration.* _ 
Ir is well known to the Learned, that the Anglo-Saxon 
in Conformity to a Cuftom they and other Nations of Ger- ge Tacitus 
man Extraction derived from their Anceſtors, in Cafe of ge Moribus 
Homicide contented themſelves with a pecuniary Compen- Germano- 
ſation, which they called the Wergiid, the Price of Blood. rum. 
This when it came to be aſcertained by Law was eſtimated _ 
in Proportion to the Rank and publick Character of the 
Deceaſed, the Crown in Confideration of the Loſs of a 


Tux Community was ſuppoſed to have an Intereſt, as 
it really had, in the Life of every Member. And there- 


Mul& or Fine in Caſes of Homicide, though meerly 


5 * buted 
* dee Madox's Hiſtory of the Exchequer. Chap. 14. S. 6. 
/ 34 
F See the Saxen Laws throughout, with the Laws of tjñůe 1 
-onqueror and Hen. 1. and the Gloſſaries. Verb Freda, WL. 
Mergild, Manbote, © | : | | | | F 

And ſee Montefquieu's Spirit of Laws. Lib. 30. c. 19, 20. 
The like Uſages among the Franks and other Nations of Ger- 
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IV. 


any Forfeiture was ever incurred. 


DISCOURSE II. 


C HA P. buted to the Death were Deodands, and are ſo to this Dy, 


And upon the ſame Principle the Crown ſhared with the 


Family in the Amerciament called Murdrum already 


mentioned. 
Bur I will travel no further in a dark and almoſt yy. 
trodden Path. So | 
I Have neither Leiſure nor Inclination to enter deeply 
into the Search of Antiquity touching theſe Matters. The 
few Things I have thrown out I offer as probable Conjec- 
tures, Hints which poſſibly may afford ſome little Light 
to thoſe who have more Leiſure and better Health for 
ſuch Inquiries. 0 


Fo I think it is now become a Matter rather of hiſto. 


rical Amuſement than of real Importance to inquire, whe- 


ther any Forfeiture in the Caſe of Homicide ſe Defendendb 
or per Infortunium was incurred at Common-Law or no, 
Since the Statute of Glouce/ter intitleth the Party to the 


royal Grace and hath purged the Forfeiture ab /nitio, if 


I THEREFORE think thoſe Judges who have taken ge. 


neral Verdicts of Acquittal in plain Caſes of Death per 


Infortunium, (juſtifiable Self-Defence hath been already 


ſpoken to) have not been to blame. They have, to {ay 


the worſt, deviated from antient Practice in Favour of In- 


nocence, and have prevented an Expence of Time and 
Money, with which an Application to the Great Seal, 
though in a Matter of Courſe, as this undoubtedly is, 
muſt be conſtantly attended. 


Nulli vendemus, nulli negabimus, aut differemus Refiun 
aul Fuftitiam. _ „5 

AnD if it deſerveth the Name of a Deviation, it is far 

ſhort of what is conſtantly practiſed at an Admiraliy-Seſ. 


ſions under the 28. H. 8. with regard to Offences not ouſt- 
ed of Clergy by particular Statutes,* which had they been 
committed at Land would have been intitled to Clergy. 


In theſe Caſes the Jury is conſtantly directed to acquit the 


' Priſoner ; becauſe the Marine-Law doth not allow of 
| Clergy in any Caſe. And therefore in an Indictment for 
Murder on the High-Sea, if the Fact cometh out upon Ex- 


Statutes ouſting Clergy are 11, 12. W. 3. c. 7. 4 Cu. 
1. c, 11, 8. Ge. I, C. 24. and perhaps ſome others. dence 
ne OY 8 dene 
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| OF HOMICIDE. 11 
dence to be no more than Manſlaughter ſuppoſing it to C H A P. | 
have been committed at Land, the Priſoner is conftantly IV. | t 
= acquitted. | NF 


BY SECT. 4. I aM not ſo clear with Regard to that Spe- SE CT. 4. 1 1 | 
. cies of Self-Defence, which I have already conſidered as = | & 


— -” 


able and that which is barely excuſable. But in the then N 
infant State of our Law ſome Inaccuracy of Expreſſion and A 
a Want of due Preciſion in the Arrangement of Ideas may 170 
be expected, and ought to be candidly excuſed ; though it | | 
muſt be confeſſed that in the Scale of ſound Reaſon and - I 
ſubſtantial Juſtice the Caſes widely differ. In the Former bn 
the Party is entirely innocent, he hath gone no further _ 15 
than Nature leadeth, no further than Duty founded on the | 
great Law of Self-Preſervation, will carry the wiſeſt and 
the beſt of Men. In the Latter he may be conſidered as 
blame-worthy, having by his own Indiſcretion and inor- 
dinate Heat brought upon himſelf the Neceſſity under 
= which he excuſeth the Fact; and though not a Felon, 
pet, in the Eſtimation of the Law which looketh with a 
ealous Eye on every Action which tendeth to Bloodſhed 
and the Diſturbance of the Peace of Society, far from an L 
innocent Man. In ſhort, as I have already obſerved, his 15 1 
F Caſe is ſometimes attended with Circumſtances ſo border- "Hog 
" ing upon and not eaſily diſtinguiſhable from that Species 5 OR * 
of felonious Homicide which we call Manſlaughter, that | F I 
be may with Propriety enough be conſidered as an Ob- — 
ect of the King's Grace within the Reſtrictions of the _ 0 5 
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Ctatute of Ghouceſter, and conſequently not intitled to 2 
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or from AQions in themlſelves lawful, but done without 
due Care and Circumſpection for preventing Miſchiel, 


Death. And the Diſtinction between Manſlaughter and 
excuſable Self. Defence hath been attempted in it's proper 


ſueth upon a ſudden Affray and in Heat of Blood, upor 


or will not avail the Defendant is now to be conſiderct 


deadly Weapon, or otherwiſe manifeſteth an Intention i0 


DISCOURSE UI. 


CHAP. V. 


Manſlaughter. . 

NOW proceed to that Species of felonious Homicide 3 
1 which we call Manſlaughter, which, as I before obſer. MW: t 
ved, the Benignity of our Law as it ſtandeth at preſent * 
imputeth to human Infirmity ; to Infirmity which though 8 1 
in the Eye of the Law criminal, yet is conſidered as inc. 
dent to the Frailty of the human Frame. * 
THE Caſes falling under the Denomination of Man © 0! 
ſlaughter, where Death enſueth from Actions in themfelye th 
unlawful, but not proceedirg from a felonious Intention, 1 


have been already conſidered under the Title of accidental 


Place. 
TRE Caſes falling under the Head of Manſaughte, 


which moſt frequently occur, are thoſe where Death en 


ſome Provocation given or conceived. 

I Have already premiſed, that whoever would ſhelter 
himſelt under the Plea of Provocation muſt prove his Cale 
to the Satisfaction of his Jury. The Preſumption of Lav 
is againſt him, till that Preſumption is repelled by contra 
Evidence. What Degree of Provocation, and under 
what Circumſtances Heat of Blood, the Furor brevis, wil 


SEC T. 1. Worps of Reproach, how grievous | 
ever, are not a Provocation ſufficient to free the Party ki: 
ling from the Guilt of Murder. Nor are indecent prov 
ing Actions or Geſtures expreſſive of Contempt or Re 
proach, without an Aſſault upon the Perſon. 

TuIs Rule will, I conceive, govern every Caſe when 
the Party killing upon ſuch Provocation maketh Uſe of! 


ki 


3 OF HOMI CI DR. 291 
kill, or to do ſome great bodily Harm. But if he had C H A p. 
given the other a Box on the Ear, or had ſtruck him with V. 
a Stick or other Weapon not liłely. to kill, and had unluck- Keil. 130, 
ih and againſt his Intention killed, it had been but Man- 131. F 
fſlaughter. „ . 1 
Fux Difference between the Caſes is plainly this. In N 
che former the Malitia, the wicked vindictive Diſpoſition 2 i; M0 
already mentioned, evidently appeareth: in the latter it + 
bv as evidently wanting. The Party in the firſt Tranſport 
of his Paſſion intended to chaſtiſe for a Piece of Inſolence 
which few Spirits can bear. In this Caſe the Benignity 
of the Law interpoſeth in Favour of human Frailty ; in 
the other it's Juſtice regardeth and puniſheth the apparent 
E Malignity of the Heart. 1 e . 
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SEC T. 2. AnD it ought to be remembered, that in SECT. 2. | 
all other Caſes of Homicide upon flight Provocation, if „ + 
it may be reaſonably collected from the Weapon made uſe 1 
et, or from any other Circumſtance, that the Party in- — 
© tended to kill, or to do ſome great bodily Harm, ſuch Ho- | 
E micide will be Murder. The Miſchief done is irreparable, 
© and the Outrage is conſidered as flowing rather from bru- 
ul Rage or diabolical Malignity than from human Frailty. 
And it is to human Frailty, and to that alone, the Law in- 
Edulgeth in every Caſe of felonions Homicide. | # 
A few Inſtances may ſerve for Illuſtration. _ 190 
4 finding a Treſpaſſer upon his Land in the firſt Tran- 1. Hale 473. 
Port of his Paſſion beateth him, and unluckily happeneth _ ELSE 
Elo kill; this hath been held to be Manſlaughter. But it 4-30 
Puſt be underſtood, that he beat him, not with a miſ- BY | 
Eehievous Intention, but meerly to chaſtiſe for the Treſpaſs, | 2 
a to deter him from committing the like. For if he Keil. 132. 1 
led knocked his Brains out with a Bill or Hedgeſtake, or | 
Bd given him an outragious Beating with an ordinary 
agel beyond the Bounds of a ſudden Reſentment, 
hereof he had died, it had been Murder. For theſe Cir- 
Inſtances are ſome of the genuine Symptoms of the 
pals Mens, the Heart bent upon Miſchief, which, as I 
Ne already ſhewn, enter into the true Notion of Malice 
* legal Senſe of the Word. e 


2 A Parker 
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Foot-Soldier ran haſtily towards the Combatants. A Wy. 
MSS. Tracy man ſeeing him run in that Manner cried out, “ Vol 
and Denton. © will not murder the Man will you?“ Stedman replied 
„What is that to you, you Bitch?” the Woman there. 
upon gave him a Box on the Ear, and Stedman ſtruck 
her on the Breaſt with the Pommel of his Sword, The 
Woman then fled, and Stedman purſuing her ſtabbed her 
in the Back. Z7o!r was at firſt of Opinion that this wi 
\ | Ra Murder, 4 fingle Bax on the Ear from a Woman not bin 
7 | @ ſufficient Prevication to kill in this Manner, after he hat 
1 given ber a Blew in return for the Box on the Ear. Andit 
was propoſed to have the Matter found ſpecial. But it a. 
terwards appearing in the Progreſs of the Trial, that the 
Woman ſtruck the Soldier in the Face with an Iron Pat. 
ten, and drew a great deal of Blood, it was held clear 

to be no more than Manſlaughter. _ 
Tux. Smart of the Man's Wound, and the Ffluſiond 
Blood might poſſibly keep his Indignation boiling to tie 
Moment of the Fact. 8 | 
Stra. 4099. Mn Lutterel being arreſted for a ſmall Debt prevaled 
R. v. Tranter on one of the Officers to go with him to his Lodging, 
and Reaſon. while the other was ſent to fetch the Attorney's Bill, i 
order, as Lutterel pretended, to have the Debt and Col 
paid. Words aroſe at the Lodgings about Civility Mong, 
which Lutterel refuſed to give; and went up Stairs pretenc 
ing to fetch Money for the Payment of the Debt and Cal 
1 leaving the Officer below. He ſoon returned with a Þrac 
mm of loaded Piſtols in his Boſom, which at the Importuni 
0 of his Servant he laid down on the Table ſaying, H: 


not intend io hurt the Officers, but be would not be HA 
| 4 1 


202: DISCOURSE h. 

3 CHAP. A PARKER found a Boy ſtealing Wood in his Maſter” 
w bY; Ground, he bound him to his Horſe's Tail and beat him, 
Ce. Car. The Horſe took a Fright and ran away, and dragged the 
1 142 5 Boy on the Ground ſo that he died. 'I his was held to he 
#0 e 0 5 \ Murder.“ For it was a deliberate Act and favoured of 
_ 98 :* Cruelty. 5 

15 | Old Bayly 'THERE being an Affray in the Street, one Stedmay 1 
be. tal 
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* The Cafes of immoderate Correction, mentioned are! 
c 


under the Head of accidental Death, carry this Rule mut 
further than theſe do. For Correction with Moderation 
certainly lawful. But in theſe Caſes the leaſt Blow wol 
have been unjuſtifiable. 
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eile 
| The Officer who had been ſent for the Attorney's s Bill ſoon | 5 H A p. 
F pane” to his Companion at the Lodgings ; and Words of V. 
| Anger ariſing Lutterel ſtruck one of the Officers on the 
| Face with a walking Cane, and drew a little Blood. 
Whereupon both of them fell upon him, one ſtabbe( 
him in nine Places, be all the while on the Ground b. going 
9 Mercy and unable to reſiſt them. And one of them fired 
one of the Piſtols at him while on the Ground, and gave 
bim his Death's Wound, This is reported to have been 
| held Manſlaughter by Reaſon of the fi firſt Aj ult with the 
Cane. 
This is the Caſe as reported by Sir r Job 8 range; and 
an extraordinary Caſe it is, that all theſe Cüreumſtances of 1 
Þ Aggravation, two to one, he helpleſs and on the Ground 100 
begging for Mercy, ſtabbed in nine Places and then diſ- | 430 
1 with a Piſtol; that all theſe Circumſtances, plain See Holt's 1 
Indication of a deadly Revenge or diabolical Fury, ſhould Opinion in ff 
not outweigh a {light Stroke with a Cane. the laſt Caſe. 9 
5 Bur in the printed Trial there are ſome Circumſtances 6. St. Tri. 

E ſlated, which are entirely dropped, and others 0p licht- 195. 


* * EN — ö * 
8 i 


* mentioned by the Reporter. — 2" 4 
5 1. Mx. Lutterel had a Sword by his Side, 1 after | 
| the Aﬀray was over, was found drawn and broken. How by 


© that happened did not appear in Evidence; for Part of the 
ir was at a Time when no Witneſs was preſent, no- 
doch ſpoke to the Whole. 
E 2, WHIN Lutterel laid the Piſtols on the Table, he 40 | 
© clared that he brought them down, becauſe be wou'd net 1 
þ forced out of his Lodging. 
E 53. He threatened the Officers ſeveral Times. 


© 4 Ov of the Officers appeared to have been wounded _ 25 4 
In the Hand with a Piſtol-Shot, (for both the Piſtols were | 1 
diſcharged in the Affray) and flightly on the Wriſt witi 7, 
| eme ſharp- pointed Weapon: and the other was {ightly e | 
vounded in the Hand with a like Weapon. ä 
. Tas Evidence touching Lutterel's begging for Mer- : x 
ey vas not that he was on the Ground begging fur Mercy; | ©2410 
* but that on the Ground he held up his Hands AS IF be — 
5 begging for Mercy. #1 
Tux Chief-Juſtice directed the Jury, that if they be- I 
Peel Mr. Lutterel endeavoured to reſcue himſelf, which 1 
3 | he > 44 
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CHAP. 
V. 


DISCOURSE I. 

he ſeems to think was the Caſe, and very probabl was 
the Caſe, it would be juſtifiable Homicide in the Officer, 
However, as Mr. Lutterel gave the firſt Blow accompaniel 
with Menaces to the Officers, and the Circumſtances of prody. 
cing loaded Piſtols to prevent their taking him from bis Lods. 
ings, which it would have been their Duty to have done, 
if the Debt had not been paid or Bail given, he declared 
IT COULD BE NO MORE than Manſlaughter. 

Tuls Direction of the Chief-Juſtice the Reporter hath 
totally omitted. And therefore I have taken the Libert 
to ſtate the Caſe more largely than otherwiſe I ſhould hare 
done. And J cannot help ſaying, that the Circumſtances 
omitted in the Report are too material, and enter too far 
into the true Merits of the Caſe to have been dropped by 
a Gentleman of Sir John Strange's Abilities and known 


Candour, if he had not been over ſtudious of Brevity, 


IRR ECT Reports of Facts and Circumſtances, eſpe. 
cially in Caſes where every Circumſtance weigheth fome- 
thing in the Scale of Juſtice, are the Bane of all Science, 
that dependeth upon the Precedents and Examples of for- 


mer Times. 


T Have always thought Rowly's Caſe a very extraord. 
© _ one, as it is reported by Cote, from whom Lias 
cites it. The Son fights with another Boy and is beaten; 


he runs home to his Father all bloody; the Father takes 


Staff, runs three Quarters of a Mile, and beats the o- 


ther Boy, who dieth of this Beating. This is ſaid to have 


been ruled Manſlaughter, becauſe done in Judden Heat and 
| Paſſion, 


SUxELY the Provocation was not very grievous. The 
Boy had fought with one who happened to be an Ove 
match for him, and was worſted; a Diſaſter ſlight enough, 
and very frequent among Boys. 

IF upon this Provocation the Father, after running three 


| Quarters of a Mile, had ſet his Strength againſt the Child, 


had diſpatched him with an Hedgeſtake or any other dead- 


1y Weapon, or by repeated Blows with his Cudgel, it muſt, 
in my Opinion, have been Murder; ſince any of theſe Cir- 


cumſtances would have been a plain Indication of the Ma- 
litia, the miſchievous vindictive Motive before explained. 
But with regard to theſe Circumſtances, with what Wes— 
os e I. von 


t - Adverſary's Sword undrawn, ſhewed that he ſought his 1489. 


had been no more than Manſlaughter. %% 


————— 
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pon or to what Degree the Child was beaten, Coke 1 is total- CHA P. if 14 

ly ſilent. V. Ta 
BuT Croke ſetteth the Caſe in a much clearer Tigi Cro. Jac. 1 
and at the ſame I ime leadeth his Readers into the true 296. 1 
Ae of the Judgment. His YO are, Rwly 1 
ruct the Child with a ſmall Cudge, of which Str 14 "Bk f j 

* he afi er: wards died. * ; N "Bib i 
I THINK it may be faii ly collected from Croe's manner 1 

of ſpeaking, that the Accident happened by a /ng!e Str: ke ' "Fay if 
with a Cudgel not likely to defiroy and that Death did not ” ETA 
immediately enſue. I he Stroke was given in Heat af WE 
Blood, and not with any of the Circumſtances which im- © nM 
port the Malitia, the Malignity of Heart attending the Fact f JAM 
already explained, and therefore Manſlaughter. I obſerve 1 
that Lord Raymond layeth great Streſs on this Circumſtance, Lord Raym. : E! 
that the Strobe was with a Cudgel not likely to kill, 5 1498. 1 
"SECT; z. Tur Rule laid down in the firſt Section SE CT: z. \ 
will not hold in Caſes where from Words or Actions of - 
Reproach or Contempt, or indeed upon any other ſudden | 1 | 
Provocation, the Parties come to Blows, 19 undue Aduan- | 1 
lage being ſought er taken on either Side. ET 4 1 ji 
A. USETH provoking Language or Behaviour towards B. 1. Hale 656. \ 46008 
B. ſtriketh him, upon which a Combat enſueth, in which — 1 
A. is killed. This is held to be Manſlaughter, for it was _—_ 
a ſudden Affray and they fought upon equal Terms. And 1 
in ſuch Combats upon ſudden Quarrel it mattereth not wh, „ | 
gave the firſt Blow | | LN I! 
Bur if B. had drawn his Sword and made a Paſs at A. KEE iF [7 
his Sword then undrawn ; and thereupon A. had drawn and | 1 4 9 
a Combat had enſued, in which 4 had been killed, this Keil. 61. "49M 


would have been Murder. For B. by making his Paſs, his Lord Raym. 


Blood; and A's Endeavour to defend himſelf, which be 1 [ 
bad a Right to do, will not excuſe B. But if B. had firſt Keil. 130. 1 
drawn and forborn 'till his Adverſary had drawn too, it Lord Raym. ( 

MaweRkID OE whoſe Caſe hath been already mention- 
ed upon another Occaſion, upon Words of Anger threw a 


bs 2 182, calleth it a Rod, meaning I ſuppoſe Gall 
"= Ge | . 


T 4 Bottle 
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CH AP. Bottle with great Force at the Head of Mr. Cope, and in. 
V. mediately drew his Sword ; Mr. Cope returned a Bottle at 

the Head of Mawgridge, and wounded him. Whereupon 
Mawgridge ſtabbed Cipe. This was ruled to be Murder. 

For Mawgridge in throwing the Bottle ſhewed an Inter. 

tion to do ſome great Miſchief ; and his drawing immedi. 
ately ſhewed that he intended to follow his Blow. Andit 

was lawful for Mr. Cope being fo aſſaulted to return the 

* Lord Raym. Bottle.* The Judgment in this Caſe was held to be good 
1489. Law by all the Judges of England at a Conference in the 

da of Major Unedp. 5 = 

To what l have offered with regard to ſudden Rencoun- 

ters let me add, that the Blood, already too much heated, 
kindleth afreſh at every Paſs or Blow. And in the Tumult 

of the Paſſions, in which meer inſtin& Self-Preſervatim, 

| hath no inconſiderable Share, the Voice of Reaſon is not 

heard. And therefore the Law in Condeſcenſion to the 

| Infirmities of Fleſh and Blood hath extenuated the Of. 


fence. 


= & ky - ro > hu we: 


SECT.4 SECT. 4. Bur in theſe, and indeed in every other 
: Caſe of Homicide upon Provocation how great ſoever it 
be, if there is ſufficient Time for Paſſion to ſubſide, and 
tor Reaſon to interpoſe, fuch Homicide will be Murder. 
A. FINDETH a Man in the AQt of Adultery with his 
Wife, and in the firſt Tranſport of Paſſion killeth him; 
this is no more than Manſlaughter. But had he killed the 
Adulterer deliberately and upon Revenge after the Fai 
and ſufficient cooling Time, it had been undoubtedly Mur- 
der. For let it be obſerved, that in all poſſible Caſes de- 
liberate Homicide upon a Principle of Revenge is Murder, 
No Man under the Protection of the Law is to be the A- 
venger of his own Wrongs. If they are of ſuch a Nature 
for which the Laws of Society will give him an adequate Re- 
medy, thither he ought to reſort. But be they of what 
Nature ſoever, he ought to bear his Lot with Patience and 
remember, that Vengeance belongeth only to the A 
See Lord Holt's Report of Maaugridge's Caſe Keil. 119 
The learned Judge in this Caſe, after a ſhort introductory Di- 
courſe wherein I cannot totally agree with him, entereth with 
great Learning and ſound Reaſon into the Point upon which 
the Caſe turned. He doth ſo likewiſe in the Caſe of the 
King and Plummer. Wea 
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CHA P. 
SECT. 5. UeoN this Principle, deliberate Duelling V. 


if Death enſueth, is in the Eye of the Law Murder. For SECT. $- 
| Duels are generally founded in deep Revenge. And 
| though a Perſon ſhould be drawn into a Duel, not upon A 
Motive ſo criminal, but meerly upon the Pun&tilio ot 
what the Sewerdſmen falſly call Honour, that will not excuſe. 
For he that deliberately ſeeketh the Blood of another up- 
on a private Quarrel acteth in Defiance of all Laws hu- | 
man and divine, whatever his Motive may be. 
Bur if, as I ſaid before, upon a ſudden Quarrel the 
Parties fight upon the Spot, or it they preſently fetch 
their Weapons and go into the Field and fight, and one 
of them falleth, it will be but Manſtaughter ; becauſe 1 it 
may be preſumed the Blood never cooled. 
© [Ir will be otherwiſe if they appoint to fight the next Te. 
Day, or even upon the ſame Day at ſuch an Interval as Keil. 237. | 
that the Paſſion might have ſubſided : or if from any Cir- 


— p 


| cumſtances attending the Caſe it may be reaſonably con- 1 
J | that their Judgment had actually controuled the 4 
| firſt Tranſpo rts of Paſſion before they engaged. The Oneby's 120 
lame Rule Will hold if after a Quarrel they fall into other Caſe. i 
| Dicourſe or Diverſions, and continue fo engages a realon- Stra. 775. 1 
I | able Time for cooling. | array Raym. 1 | 
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of the Sratute of Stabbing 
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"HAT particular Species of Manſlaughter which is ä 
ouſted of Clergy by the Act of r. Fac. 1. common- 1. Jac. 1. c. 8. 
F called The Statute of Stabbing cometh now in Courſe „ ll 
de conſidered. 
| Tris Statute was made at a critical Time, and as Tra- | 
| dition hath it, upon a very ſpecial Occaſion. It is ſuppo- Farreſly 1 I 33. 
ed to have been principally intended to put an effectual Lord Raym. 
12 to Qutrages then frequently committed by Perſons of 845. 
inlammable Spirits and deep Reſentment ; who wearing 
art Daggers under their Cloaths were too well e 
I to 
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made for preventing the Inconveniences ariſing from the 


conſider that to be a rovocation for extenuating Murder, 
which in Law was not. Whether it was meerly a decla- 


which at Common-Law will ſerve to juſtify, excuſe, or 


Tau Words are, © If any Perſon ſhall fab or thr} 
« any Perſon, ſuch Perſon not having then a Weapon 
„ drawn, nor having fir ſtruck the Party killing, and 


cc Defence, Miſchance, or for preſerving the Peace or 


Sti. 469. 


1. Hale 470. 


Exceptions, have very rightly been adjudged not to be 
within the Meaning of it; the Juſtice or Benignity of the 
Law over-ruling the rigorous Penning of the Statute. 


greater than Fleſh and Blood in the firſt Tranſport of 


he ſtabbeth one of them, this is not within the Act, it I 


DISCOURSE II. 
to do quick and effectual Execution upon Provocations ex. 


tremely ſlight. 


Ix was agreed by the Judges in Lord Morley's Cafe that 
this Statute is declaratory of the Common-Law, and was 


Forwardneſs or Compaſſion of Juries ; who were apt to 


ratory Statute or no, I will not take upon me to deter- 
mine. But certain it 1s, that though the Words deſcriptive 
of the Offence are very general, probably in Terroren, 

et in the Conſtruction of the Statute the Circumſtance; 


alleviate in a Charge of Murder, have always had their 
due Weight in Proſecutions grounded on the Statute. 


ce the Party die in ſix Months; except in Caſes. of Self. 


« Chaſtizing his Child or Servant, ſuch Offender ſhall &:.” 
Bor general as the Words are, yet Caſes coming with- 
in the Letter of the Act, and not covered by any of the 


[ wilL by way of illuſtration mention a few Caſes, 
ſome of which have been already cited to other Purpoſes. 
Tur Caſe of an Adulterer ſtabbed by the Huſband in 
the Act of Adultery lately cited js not within the AQ, it 1s 
Manſlaughter at Common-Law. For the Provocation is 


Paſſion can bear. VVV 
A Man is aſſaulted by Thieves in his Houſe, the 


Thieves having no Weapon drawn nor having ſtruck him; 


juſtivable Homicide: © 8 
A Officer puſhed abruptly and violently into a Gen- 
tleman's Chamber early in the Morning in order to arreſt 


him, not telling his Buſineſs nor uſing Words of ad A : 
7 the 
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the Gentleman nat knowing that be was an Officer, under C H A P. 
the firſt Surprize took down a Sword that hung in the VI. 1 
Chamber and ſtabbed him. It was ruled Manſlaughter at —_— 
Common-Law, though the Defendant was indicted on the | Bd: 
Statute, and the Officer had no Weapon drawn, nor had 
he ſtruck the Defendant : who not knowing the Officer's 
Buſineſs might from his Behaviour reaſonably conclude 1 
that he came to rob or murder him. * wa 
Uron an Outcry of Thieves in the Night-Time a Per- 1. Hale 42 
ſon who was concealed in a Cloſet, but no Thief, was, in 47+ _ 9 
the Hurry and Surprize the Family was under, ſtabbed i in = Car. | 


the Dark. This was held to be an innocent Miſtake, and f _ AN 
ruled Chance medley. Los . * 1 63 
| 
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Poss1BLY it might have been better ruled Manſlaugh- TT 1 
ter at Common- Law; due Circumſpection not having been 1 
uſed, but it was not Manſlaughter within the Statute. (1714 
Cas Es of this Kind are very numerous. Many of them 17 
have been already ſtated to other Purpoſes under the Head 4: 
of juſtifiable or excuſable Homicide. And more there are 1 
which cannot have eſcaped the Obſervation of any atten- _ 398 
tive Reader. In all ſuch Caſes the Juſtice or Benignity 5 . es | 
of the Common-Law hath over-ruled the Rigour « of the We 
Statute, 


8 ECT. 2. A Pier a Caſe may be brought S ECT. 2. 1 
within the Letter of the Act commonly is arraigned uon 1 8 
two Indictments, one at Common-Law for Murder, the Til! 
other upon the Statute. And if it cometh out in Evidence 1 Ii] 

\ 


that the Fact was either juſtifiable or amounted barely to 
Manſlaughter at Common-Law, it hath been rarely known 
that ſuch Perſon hath been convicted of Manſlaughter 5: 14 
upon the Statute. Wl: 
Harp indeed it woufl be ſhould he be ſo convicted. 1 
For if the Tradition I hinted at above is to be depended Fe i} 4 
on, this is one of thoſe Acts which, to borrow an Expreſ- | 5 If! 
lion from Lord Bacon, was made upon the Spur of the 4 
Times. Whereas the Rules of the Common-Law in Caſes 'y 
of this Kind may be conſidered as the Reſult of the Wiſ- 1 
dom and Experience of many Ages. 7 1 
LET me add, that if the Outrages at which the Statute. bY 
was levelled had been proſecuted with due Vigour and pro- 
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C HAF. per Severity upon the Foot of Commion-Law, I doubt 
VE not an End would ſoon have been put to them, without 

5 incumbering our Books with a ſpecial Act for that Pur. 
poſe, and a Variety of Queſtions touching the true Ex- 
tent of it. This Obſervation will hold with regard to 
many of our penal Statutes made upon ſpecial and preſſing 
Occafions, and favouring rankly of the Times. 
AFTER what I have faid it may not be thought ex. 
tremely neceſſary to enter minutely into the Circumſtan- 
ces which will bring particular Caſes within the Statute, 


or take them out of it. But . very briefly ſhall 
Des faid. 


SECT. 3. SECT. 3. Tux Statute in deſcribing the Offence 
© faith, If any Perſon ſhall „lab or thru,” Under theſe 
1. Hale 470. Words ſnooting with any Sort of Fire-Arms, or thruſting 
. with a Staff or any other blunt Weapon, have been 
brought within the Act. The Caſe of thruſting with a 
blunt Weapon muſt be ſuppoſed to have been in the Con- 
templation of the Legiſlature. Otherwiſe it will not be 
_ eaſy to account for the Exception with TONE to the Cor- 
rection of Children or Servants. 
Tux Caſe of fhooting with Fire-Arms will govern the 
Caſes of ſending an Arrow out of a Bow or a Stone from a 
; - Sling, or uſing any Device of that Kind held in the Hand 
1. Hale 469. 4 the Party at the In/lant of diſcharging it. But throw- 
ing at a Diſtance and wounding the Party, whereby 
Death enſueth, the Weapon, be it what it may, being de- 
livered out of tbe Hand * at the Time the Stroke was gi- 
ven, hath not been thought with ſtrict Propriety to come 
under the Notion of ſtabbing or thruſting, 


E er. SECT. 4 Tux Statute hath likewiſe theſe Words 
SECT. 4 
farther deſcriptive of the Offence, * Such Perſon” | the 
Perſon ſtabbed or thruſt] “ not having then a Weapon 
„ dravun, nor having /i /} ſtruck the Perſon killing.” 
| 1. Hale 4750. AN ordinary Cudgel, or other Thing proper for Defence 
Gedb. 154. or Annoyance in the Hand of the Curry hath been conſider- 


Holt in Keil. 13 1. and by the Court i in Newman's | Caſe at 
| Old Bayly in Od. 8. An. where the Point of a Sword was 
thrown at 20 Yards Diſtance. M88. Denton and Os 


ed 
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ed as a Weapon drawn, ſo as to take the Caſe out of the C H AP. 
Statute; though the Words a Weapon drawn ſeem rather VI. 
to import a Sword, or other Weapon of that Kind draws 
out of the Scabbard, It would found extremely harſh to 
| fay, that a Sword in the Scabbard is a Weapon drawn 
within the Meaning of the Act. And yet I preſume there 
are ſome Swords yet remaining, which probably have not 
been drawn ſince the Reſtoration, as well fitted for De- 
fence or Annoyance as an ordinary Cudgel. But the 
Judges have wiſely held a ſtriQt Hand over this Statute. 


They did fo very remarkably in the Caſes where it hath | 1 
been held that Perſons preſent aiding and abetting, though Allen 33. 
at Common-Law Principals in the Manſlaughter, are not 1. Hale 468. 
witbin the Statute, ſo as to be ouſted of Clergy. Salk. 542. 1 4 ö 

i C55; ? 3% n 
1413 1 


S ECT. 5. TRE Judges were once divided upon the S ECT. 35. 
Conſtruction of the Word Then, © the Patty killed having 3. Lev. 255. 
„ then no Weapon drawn.” The Point in Debate was, {4M 
Whether the Word Then was to be confined to the Infkant 5:53 
the Stab was given, or whether it related to the whole 3 ; if 
Time of the Combat. But as I do not find that this Point i 4M 
received any judicial Determination, I leave it to the Men „ 
of more Leiſure and Refinement. . „„ | 
I another Caſe, a Queſtion aroſe upon the Conſtruction Jones W.) 
of the Word Firſt in the Statute. © The Perſon killed 340. 
“ not having fir ſtruck the Perſon killing.” Eleven of 
E the Judges held that the Words, © Not having rt {20 
„ ſtruck,” meant, not having given the fir/t Blow in the '; {0 
F MAfray. Richardſ:n ſingly was of Opinion that the Mean- 5.14.8 
ing of the Words was, not having ſtruck before the mor- e 
tal Wound was given. The major Vote however prevaii —— 
ed. But in the Opinion of Holt, againſt the natural Or Skin 668. 
der of the Words and the obvious Meaning of the Ak. 
The Arrangement of the Words, as they ſtand in the Sta- 1 
tute, ſeemeth to have been inverted, and a Conſtruction 1 
the Legiſlature never dreamt of extorted from them. _— 
Tu Esk are ſome of the Queſtions upon which the In- 40 i 
genuity of learned Men hath been employed in the Con- * 
ſtruction of this Statute. But wherever the Defendant is ©. 
indicted at Common-Law and alfo upon the Statute, the 1044 
Queſtion moſt worthy of Litigation would in my AE : 8 
= N be, 
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VI. 


DISCOURSE II. 
be, Is the Fact upon Evidence Murder at Common-Law, 
or is it not? eſpecially if the Statute was declaratory of 
the Common-Law, as in the Paſſage already cited from 
Keiling 1t was reſolved to be. 
ON E general Rule however may, as Leohceive; be ſafe- 
ly laid down, that in ali Cafes of Doubt and Difficulty 


upon the Conſtruction of the Statute the Benignity of the 
Common-Law ought t to turn the Scale. 


CHAP, VIL 


BE FOREI quit the Subject of Manſlaughter, L will 


ſubmit to Conſideration a few Things that have o- 


 _ curred to me touching the Diſtinction between that Of- 


Vid. Bract. 


cap. de Mur- 
j dro. 


Vid. Brac. 
cap. de Ho- 
micidio. 


fence and Murder in the Light our oldeſt Writers conſider- 


ed thoſe Offences. And how far later Statutes have intro- 


duced the material Diſtinction between thoſe Offences 
which at preſent is eſtabliſhed. 


Trex Diſtinction between Murder and Manſlaughter, as 


it is ſtated by our oldeſt Writers, ſeemeth to have been in 


their Time meerly nominal. By the one they meant an 
inſidious ſecret Aſſaſſination, Occulta Occiſio, nullo Sciente 


aut Vidente, as they expreſs themſelves. And Homicide 
under theſe Circumſtances, if the Offender was not ap- 


prehended, ſubjected the Townſhip, as I have already 


obſerved, to the Amerciament to which they gave the 


Name of Murdrum. 

EvERy other Species of felonious Homicide they call- 
ed ſimply Homicidium nequilèr & in Felonia factum. But 
both Offences with regard to the Conſequences of a Con- 
viction were the ſame ; both capital, unleſs the Privilege 
of Clergy interpoſed ; and when 1t did, both were treated 
alike. <p 
Tux legal Notion of Murder! in Contradiſtinction to 


Manſlaughter was afterwards enlarged, and took in every 


Species of Homicide, whether openly or privily commit- 
ted, if attended with Circumſtances indicating a precon- 
ceived Malice in the large Senſe of that Term which I have 
already ſtated and explained : or to borrow a Term from | 
the Feoteb Law, © Slaughter of forethought TR.” 
TAN- 


OF HOMICIDE. 
STANFORD, the cleareſt and beſt Writer on the Crown- 
Law before Hale, ſtateth the old Rule from Bracton; but 


addeth, that the enlarged Idea taking in every Species of 
Homicide with Malice prepenſed had long obtained. 
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VII. 
Stanf. c. 10. 


* 


How long it had obtained is difficult to determine with 


Preciſion; and I think it a Point not worthy of much In- 
veſtigation. 
ferd's Time. For though, as I obſerved at the Entrance 
into this Diſcourſe, the antient Precedents and Writers on 
our Law do not make uſe of the Term Homicide «pon 
Malice farethougbt in Contradiſtinction to ſimple felonious 


It had certainly obtained long before Stan- 


Homicide unattended with that Circumſtance; yet it is 


certain that the Term, and alſo the Diſtinction between 
the one Offence and the other founded in the Circum- 


ſtance of Malice was well-known and underſtood at or 


very near the Time thoſe Writers flouriſhed.* 

Tax AQtsF of general Pardon from the 50. Edw. 3. t 
this Time conſtantly and uniformly except Murder of Ma- 
lice prepenſed, or in Words tantamount, correſponding 
exactly with our preſent Notion of that Offence. 


UnpeR theſe Acts, Manſlaughter not being Tees 


was always underſtood to be pardoned. 
Here was a real DiſtinQtion, though temporary and 


occaſional, eſtabliſhed between the Offences of Murder 


| and ſimple felonious Homicide : which was certainly 


founded on the ſuppoſed Malignity or Non-malignity of 
the Heart at the Time the Fact was committed. In one 


| Caſe the Mercy of the Crown interpoſed. in the other the 


Offender was left open to the Juſtice of the Law. _ 
Tur Statute of Rich. 2. likewiſe preſuppoſeth the legal 
Diſtinction as well-known in thoſe Days; and, as far as it 
goeth, eſtabliſheth a real and laſting Difference between 
the Offences. It enacteth, That no Pardon ſhall be al- 


“ lowed for the Death of a Man ſlain by Await, Aſſault, or 


* Malice prepenſed.—unleſs the ſame Murder c. be ſpeci- 
. hed i in the Charter. And if in any Pardon it be not ſo 


, See the Patent Rolls already cited, many Pardons hs 


13 Rich. 2. 


Homicide under various Circumſtances reciting that the Facts 


were committed Non per Feloniam aut excogitatam Malitiam. 
1 See the Acts in Raſtal or any Edition before 1618, When 
Flulton's Collection omitting temporary Acts and Acts ſuppoſed 
do be repealed or obſolete, was A 
cc expreſſed, 
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CH AP. « expreſſed, the Juſtices ſhall enquire by Inqueſt if he be 


* murdered or ſlain by Aſſault, Await, or Malice prepen- 
&« fed. And if they find that he was ſo ſlain, the Char. 
cc ter ſhall be difallowed.” 25 . 
po ſuch finding of the Jury the King was preſumed 
to have been deceived in his Grant. And therefore the 
Statute provideth that no general Words in the Pardon, 
how comprehenſive ſoever, ſhall avail the Offender. The 


Crown was not preſumed intentionally to pardon premedi- 
tated Murder, unleſs it's Intention was plainly and clearly 


expreſſed in the Charter. 
Tx Statutes ouſting Clergy in the Caſe of wilful Mur- 


der hkewiſe preſuppoſe an eſtabliſhed well-known Diſtinc- 
tion between that Offence and ſimple felonious Homicide; 


and fall in exactly with our preſent Notion of Homicide 
attended with and aggravated by the Circumſtance of 
Malice prepenſed. Go 

12. H. 7. If any lay Perſon prepenſedly murder his 
23. H. 8. Ouſteth Clergy in Cafe of wilful Murder 
of Malice prepenſed ; but excepteth Perſons in holy Or- 


ders, viz. of the Order of Subdeacon or above. 


25. H. 8. Referreth to the 234, and is with regard tothe 
preſent Que ſtion meerly auxiliary to it. ET 

1. Edw. 6. Which for Reaſons given in another Place, 
J think, hath ſuperſeded both the Acts of H. 8. as far as 
concerneth the Enumeration of Offences ouſted of Cler- 
gy, deſcribeth the Offence by the Term Murder of Ma- 
lice prepenſed; but doth not extend to Acceſſaries before 


the Fact, nor to Perſons ſtanding mute, Sc. as the two 


AQs of H. 8. taken together did. . | 
4. 5. Pb. and M. Is auxiliary to the Act of Edw. 6. and 


extendeth to Acceſſaries before the Fact, and to Perſens 


; ſtanding mute &c. and the Offence is here deſcribed ſingly 


Bro. Indi- 


ment pl. 7. 


by the Words wilful Murder; which in the Language of 


the Law ex Vi Termini import every Thing we now un- 


derſtand by Murder of Malice prepenſed in Contradiſtinc- 


tion to Manſlaughter. _ 


Ax p therefore in an Indictment for Murder the Word 
 Murdravit is fo neceſſary and eſſential in the Deſcription 


of the Offence, that no Words however importing the ſame 


Offence, 


OF HOMICIDE. 003 
Offence, as ex Malitid præcogitatd Inter fecit, will now C H A P; 
bring the Caſe within the Statutes. And for want of that VII. 
technical operative Word the Defendant cannot be con- 
victed of Murder, though he may of Manſlaughter. 

Tusk Statutes onſting Clergy in the Caſe of Murder, 
have introduced a material and laſting Diſtinction between 


** 1 
7 ES 
TAI 
17 A+ 
4 = 
J : 
* 44 
7 4; 
"gt 
# 3 
> 
1 
* 1 
La 
4 8 
1 4 
* u 
0 
* » 
49 
* 
£ 
In 
2. 
28 92 
% % 
ef 
1 


buy c 
£ a” 
* 2 <p> — — — — l 
1 AF - E 8 
Wy n LESS” — AG IE x x & ” ng 
. ä > <= 
. * * 1 * 2 
- 8 2 3 ** x Tl 
— — — * 
—— K 3 1 . r a 
1 r mo? 5 _—_ K 
41 * 2 — — 1 p _ F a Fa. * 8 . « — 
- 2 93 ” $9.4. at oo he — _ = 
3 1 y — EIGIE — — - 
_ : - g 
"Fs __ . 


— —— — 
OO 
1 ” 
, My 
a7 
oat: 
7 &Y 


RI. 
7 - opener _ 
2 a 


— * . 

— - 22 — oy 
Bos p94 £Þ-.a a». * WS 5 * 5 2 
Q 2 . LOOP ——— a 
— . — — 5 


that Offence, and what we now commonly call Man- f a 
ſlaughter, with regard to the Conſequences of a Convic- 1 
tion. But the Statutes of H. 8. were extremely partial 1 
and defective, all Perſons in holy Orders, who ought ä 
themſelves to have known and taught others their Duty, _ 
being excepted. And the Statute of H. 7. already cited 1b 1 
was in like Manner defective. This Defect the Statutes 4 
of Edu. 6. and Ph. and M. have ſupplieſ. 2M 
Bor till, all Perſons not capable of holy Orders, as ay 
Women, who from the Delicacy of their Frame ſeem to 4:44 
be the moſt ſuſceptible of human Paſſions, and fome o. MESS 
thers, were left to the extreme Rigour of the Common- +448 
Law, and to the Mercy of the Crown. For at Common- - 4 
Law all Felonies, except Petit Larceny, Rape and May- _ — j 1 
hem, were conſidered as capital Offences, unleſs in Cafes 15 
where the Offender was capable of holy Orders and qua- | 3 
lified for them. And in thoſe Caſes, I am ſorry to ſay it, 5 1 | 
Murders, though of the moſt atrocious Kind, were not +28 | 
excluded, And therefore wherever I ſpeak of the Benig- Wes | 
nity of the Law and it's Condeſcenſion to human Infirmt- | F EY | 
ty in the Caſe of Manſlaughter, I would be always under- 11:45 | 
| {ood to ſpeak of the Law in it's preſent State, bl 1 [ 
Bur Light and ſound Senſe have at length, though by if Fd | 
very ſlow Degrees, made their Way to us. We now con- ww j 
| ſider the Benefit of Clergy, or rather the Benefit of the 41 J 


dtatutes, as a Relaxation of the Rigour of the Law, a Con- 


deſcenſion to the Infirmities of the human Frame. And 1 
therefore in the Caſe of all clergyable Felonies, we now — l 
meaſure the Degree of Puniſhment by the real Fnormity | 8 1 it 
of the Offence; not as the Ignorance and Superſtition of 1 i 
former Times ſuggeſted, by a ſenſeleſs Dream of ſacred 2M 
Perſons or ſacred Functions. i 5 I 
Tur 21. Fac. I. went a little, and but a little Way in | 33k | 
Favour of the better Half of the human Race. Women 1 
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Y H A p. EL Fang LACEY to the Valve of 105. Were put upon 


VII 


7 


15 and 


| 5. An. c. 9. 


Ao Foot as Men intitled to Clergy. _ 
is really aſtoniſhing that when their Caſe came ſo 


rofeſſedly under the Conſideration of the Le iſlature 
dune tele then be Co in their Behalf. But ks for 
more than half a Century the Wiſdom of the Nation 
topped f ſhort. Till the 34 and 4 of . and M. put 
omen in all Caſes of clergyable Felonies upon the fs 
Foot as Men intitled to Clergy. 

Tn E gth of Queen Anne at length aboliſhed the idle 
Ceremony of reading, and ſo broke down, if I may uſe 
the Expreſſion, the Wall of Partition between Suhi jet 
and Subject under one and the ſame Degree of Gul 
This Meaſure intitled thoſe who before were ſuppoſed to 
be under a legal Incapacity for Orders, as Fews and ſome 
others were, and likewiſe thoſe who. in Preſumption of 
Law were not augen in Point of Learning, of which 
reading a Scrap * of Latin, which they called the Net 
Verſe, was commonly made the Teſt, this Meaſure intitled 


all theſe to the . 8 of the Law! in common with 


the reſt of their fellow Subjects. 
From this Period the Meaſure of puniſhment hath, as 


I before hinted, been governed by the Degrees of real 


_ Guilt; not by an abſurd Diſtinction between Subject and 
Subject, originally owing to downright Impudence on one 
Hand, and to meer Fanaticiſm or amazing Puſillanimity 


on the other. 
Thus hath the Order of Things, which the Pride 


and Preſumption of the Romi mij Clergy introduced, and 


the Ignorance or Enthuſiaſm of the Laity adopted, been 
happily inverted. Our Anceſtors in Queſtions touching 
the Allowance or Non-allowance of Clergy regarded ſolely 


the Function or Abilities of the G we the real 


Demerit of the Offence. 


0 Miſerere mei Deus. 


CHAP 


OF HOMICIDE. 


CHAP. VIIL 
of Murder. 


1 AV E already abt bol that our oldeſt Weider 
made uſe of the Term Murder in a very narrow limit- 
ed Senſe ; and that in ſucceeding Ages the Definition of 
this Offence, in Contradiſtinction to ſimple felonious Ho- 


micide, was enlarged ſo as to take in all the Caſes which 


appeared to have been attended with Circumſtances indi- 
ating a prepenſed Malice in the Party killing. And that 
this enlarged Idea hath long obtained, and exaRty falleth 
in with our preſent Notion of Murder 'of Malice prepenſe. 

I Ave likewiſe endeavoured to ſtate and illuſtrate by 
Authorities alteady cited the true legal Notion of the 


Term Malice as applied to the Caſe of Murder, which I 
will not now repeat. It is ſufficient to refer the Reader to 
what is offered b by way of Preliminary to the Diſcourſe. 


Homicide in general. 


upon the Subject o 


Lenos to enlarge upon that Point there rather than i in 5 


this Place; becauſe I thought many Things I have ſaid in 
treating of the lower Species of Homicide, whether juſti- 
fable, excuſable, or alleviable, would be better under-- 


ſtood by firſt fixing in the Reader's Mind the true Idea of 
that Degree of Malignity implied in the Term Malice; 


which, in Cafes primd Facie falling within the lower Spe- 


cies, hath made the Fact, all Circumſtances conſidered, 


amount to the Crime of Murder. I have likewiſe as 1 


went along endeavoured to ſtate the Circumſtances from 


which the Law inferreth the Malignity of the Heart. 
Tas Matters have I confeſs in a manner exhauſted 
the Subje& I am now profeſſedly entering upon. But as 


the Law concerning Murder is interwoven with the lower 
Species of Homicide, and ariſeth from a Variety of Cir- 
cumſtances connected with them, this Anticipation became 
in ſome meaſure neceſſary. Since in treating of the Cafes 


which pri md Facie ſeem. to fall under the lower Species, I 
could not make myſelf better underſtood than by conſider- 


ing them under every Light 92 will bear. I will there- 
U2 5 fore | 
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CHA P. fore confine myſelf to the Circumſtances importing pre- 


VIII. 


rn 


S ECT. 2. 


penſed Malice which have not already fallen in my way. 
Though I fear the Nature of my Subject, complicated: as 
it is, will betray me into ſome little Repetition, which [ 
will avoid as much as poſſible. 
Tre groſſer Inſtances of wilful Murder, and where 
the Malignity of the Heart, the Malitia I have already 


explained, is apparent, need not to be mentioned in a Di. 


courſe of this Kind. J he Cafes upon which Doubts 


have ariſen, or which may be the Subject of future Liti- 


gation, are only proper to be mentioned ; and to ſuch [ 
ſhall confine myſelf. 


SECT. 1. SouETHTNG hath been faid briefly under 
the Head of Homicide in Advancement of Juſtice, touch- 


ing the Killing of Officers in the Execution of their Of. 
fices, and of other Perſons having Authority to arreſt or |} 


impriſon, or ad ing under Colour of ſuch Author:ty. But 
this being a Matter in which the Juſtice of the Kingdom 
is deeply concerned, I will now ſubmit to Conſideration 
my Thoughts upon that Subject more at large. 
Min1sTERs of Juſtice while in the Execution of their 
Offices are under the peculiar Protection of the Law. 


This ſpecial Protection is founded in great Wiſdom and 


Equity, and in every Principle of political Juſtice. For 


without it the publick Tranquillity cannot poſſibly be 


maintained, or private Property ſecured ; nor in the ordi- 
nary Courſe of Things will Offenders of any Kind be a- 
meſnable to Juſtice. And for theſe Reaſons the Killing of 


Officers ſo employed hath been deemed Murder of Ma- 


lice prepenſe, as being an Outrage wilfully committed in 
Defiance of the Juſtice of the Kingdom; the ſtrongeſt 
Indication poſſible of the Malitia, the Malignity of 
Heart which I have Arad) ſtated and explained. 


8 E C . 2. 10 Rule is not confined. to the "DI 


the Officer is upon the Spot, and at the Scene of Action, 
engaged in the Buſineſs which brought him thither ; for 
he is under the fame Protection of the Law Eund:, Mo- 


rando, & Redeunds, And therefore if he cometh to do his 


Office, and meeting with great Oppoſition retireth, and in 
the 


OF HOMICIDE. 


the Retreat he i 1s killed, this will amount to Murder, He 
went in Obedience to the Law and in the Execution of his 
Office, and his Retreat was neceſſary in order to avoid the 
Danger that threatened him. And upon the fame Princi- 
ple if he meeteth with Oppoſition by the Way, and is 
killed before he cometh to the Place, ſuch Opp:ſition be- 
ing intended to prevent his doing his Duty, which is a Fad 
to be collected from Circumſtances af pearing in Evidence, 
this likewiſe will amount to Murder, He was ſtrictly in 
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i. Hale 463. 


the Execution of his Office, going to W N the Duty 


the Law Tequired of him. 


.SE CT, +. Nox is the Protection the Law affordeth 
him confined to his own Perſon. Every Man who com- 
eth in Aid of him (I ſpeak here principally of ſuch Offi- 
cers as at Common-Law or by the Appointment of the 
Crown are properly Conſervators of the Peace), every Man 
lending his Aſſiſtance for the keeping of the Peace, or at- 


tending for that Purpoſe, whether commanded or not, is 


under the ſame Protection as the Officer himſelf. 


SECT. 4. Tat Prote&tion the Law affordeth i in theſe 
Caſes muſt not be conſidered as confined to the ordinary 
Miniſters of Juſtice or their Aſſiſtants. It reacheth, un- 
der ſome Limitations which ſhall be conſidered, to the 
Caſes of private Perſons interpoſing for preventing Miſchief 


in Caſe of an Affray, or uſing their Endeavour for appre- 
hending Felons, or thoſe who have given a dangerous 


SECT. 4 


Wound, and for bringing them to Juſtice. For theſe Peo- 


ple are likewiſe in the Diſcharge of a Duty the Law re- 


quireth of them. The Law is their Warrant, and they 


may not improperly be conſidered as Perſons engaged in 


the publick Service and for the Advancement of Juſtice, 


though not ſpecially appointed to it. And upon that Ac- 
| count they are under the ſame Protection as the ordinary 
| Miniſters of Juſtice are. | 


33 E OT. s. Tris W is not confined to thoſe who are 
| preſent ſo as to have ocuiar Proof of the Fact, or to thoſe 
who firſt come to the Knowledge of it. For if in theſe 
| Caſes freſh Suit is made, and @ fortiori if Hue and Cry be 
3 251 60-5; Wavieds 
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310 DISCOURSE I. 


CH A P., levied, all who join in Aid of thoſe who began the Purſüit 
VIII. are under the ſame Protection of the Law as the other; 
are, and ſtand in every Reſpect upon the ſame Foot. O. 
therwiſe no Man of common Prudence would join in the 
' Purſuit; and many great Offenders would eſcape the 
| Hangs of Juſtice... 
1. Hale 464 A Robbery is committed on the Highway or elſewhere, 
Rene the Country upon Notice riſeth and purſueth the Robbers, 
who turn and make Reſiſtance, and in the Struggle one of 
the Robbers is killed, this on the Part of the Purſuers is 
juſtifiable Homicide. But on the other Hand, if one of 
the Purſuers is killed by the Robbers or any of them, it 
will be Murder in the whole Gang jorning in ſuch 10% 
tance, whether preſent at the Murder or at a Diſtance, 
but taking a Part in ſuch Reſiſtance. The Law is the ſame 

in Caſes of Hue and Cry duly levied  _ 


SECT.6. SECT. 6. Nox is this ſpecial Protection of the Lay 
© confined to Caſes of a meer criminal Nature, where the 
ublick Peace is broken or endangered. The Miniſters of 
Juſtice in civil Suits, under proper Limitations which ſhall 
be conſidered, are intitled to the ſame Protection for them- 
ſelves and Followers, and upon the ſame Principles of po- 

JJ... 8 

Bor theſe Rules require ſome further Explanation. 


.SECT. 7. SECT.y. Warn regard to ſuch Miniſters of Juſtice 
: who in Right of their Offices are Conſervators of the Peace, 

| and in that Right alone interpoſe in the Caſe of Riots of 
| Affrays, it is neceſſary in order to make the Offence df 

Keil. 66, killing them amount to Murder, that the Parties concern- 
115, cd ſhould have ſome Notice with what Intent they inter- 

1 poſe: otherwiſe the Perſons engaged may in the Heat and 
Buſtle of an Affray imagine they came to take a Part in 

| it. But in theſe Caſes a ſmall Matter will amount to a due 

. Hale 460, Notification. It is ſufficient if the Peace is commanded, 
"466 the Officer in any other Manner declare with what Intent 
he interpoſeth. Or if the Officer be within his proper Di 
trict, and known or but generally acknowledged to beit 

the Office he aſſumeth, the Law will preſume the Patt] 

killing had due Notice of his Intent, eſpecially if it be 5 


OF HOMICIDE 


the Day-Time. In the Night ſome further Notification is C Be P. 


neceſſary, and commanding the Peace, or uſing Words of 
the like Import notifying his Buſineſs will be ſufficient. 


| remember a Saying of a very learned Judge, That a 


Cinflable's Staff will not make a Conſtable. I his is very 
true. But if a Miniſter of Juſtice be preſent at a Riot or 
Affray within his Diſtrict, and in order to keep the Peace 
produceth his Staff of Office or any other known Enfign 


of Authority, this, I conceive, will be a ſufficient Notifi- 


cation with what Intent he interpoſeth. And if after this 
Notification Reſiſtance is made, and he or any of his Aſ- 
ſiſtants killed, it will be Murder in every Man who join- 
ed in ſuch Reſiſtance. „ 

AxD in the Caſe of Arreſts upon Proceſs, whether by 
Writ or Warrant, if the Officer named in the Proceſs 


give Notice of his Authority, and Reſiſtance is made and 


the Officer killed, it will be Murder; if in Fact ſuch 
Notification was true and the Proceſs legal. For after ſuch 


Notification the Parties oppoſing the Arreſt acted at their 


own Peril. 


PRIVATE Perſons interpoſing in Caſe of ſudden Aﬀerays 


for parting the Combatants and preventing Bloodſhed,muſt 


| undoubtedly give expreſs Notice of their friendly Intent, 


| for the Reaſon given above. 


SECT. 8. I have ſaid above by way of Caution, if the SE CT. 8. 


| Proceſs be legal. But I would not be underſtood to mean 
| any Thing more than, provided the Proceſs, be it by Writ 


or Warrant, be not defective in the Frame of it, and iſſue 


in the ordinary Courſe of Fuſtice from a Court or Magiſtrate 
| having Furi/diftion in the Caſe. There may have been Er- 
tor or Irregularity in the Proceeding previous to the Iſſuin 

of the Proceſs ; but if the Sheriff or other Miniſter of Juſ- 


| tice be killed in the Execution of it, this will be Murder. 


For the Officer to whom it is directed muſt at his Peril pay 


Obedience to it. And therefore if a Capias ad Satisfacien- 


aum, Fieri facias, Writ of Aſſiſtance, or any other Writ 
of the like Kind iſſue directed to the Sheriff, and he or 


| any of his Officers be killed in the Execution of it, it is 


| ſufficient upon an Inditment for this Murder to produce 
| the Writ and Warrant, without ſhewing the Judgment or 
+ : 


Decree. 
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CHAP. 
VIII. 
MS. Chap- 
ple. 


5 EC T. 9. 


DISCOURSE U. 


Decree. So ruled by Lord Hardwicke in the Caſe of one Ro. 
gers at the Summer Aſſizes in Cornwall in the Year 1735. 

AND in the Caſe of a Warrant from a Juſtice of the 
Peace in a Malter wherein he hath Furiſdiction, the Perſon 
executing ſuch Warrant is in like manner under the ſpecial 
Protection of the Law; though ſuch Warrant may have 


been obtained by groſs Impoſition on the Magiſtrate, and 
by falſe Information touching Matters ſuggeſted in it. See 


the Caſe of Richard Curtis before reported. 


SECT. 9. Bur if the Proceſs be defective in the 
Frame of it, as if there be a Miſtake in the Name or Ad- 


dition of the Perfon. on whom it is to be executed, or if 


the Name of ſuch Perſon, or of the Officer be inſerted 
without Authority, and after the Iſſuing of the Proceſs, or 
the Officer exceedeth the Limits of his Authority, and is 


killed, this will amount to no more than Manſlaughter i» 


the Perſon whoſe Liberty is ſo invaded. _ 
Ho v far other Perſons, eſpecially meer Strangers, inter. 


poſing in Behalf of the Party whoſe Liberty is invaded will 
be intitled to the ſame Indulgence, deſerveth great Conſide- 
ration. ; e 


8 EC T. 10. Tu Doctrine advanced in the Caſe of the 


Queen againſt Tooly and others hath, I conceive, carried 
the Law in Favour of private Perſons -ficiouſly interpoſing 
farther than ſound Reaſon founded in the Principles of true 


Policy will warrant. I ſay officiouſly interpoſing, becauſe 
the Interpoſition of private Perſons in the Caſes I] have 
mentioned, for preſerving the Peace and preventing Blood- 
ſhed, ſtandeth upon a quite different Foot. 

IN T:oly's Caſe, the Impriſonment of the Woman was 


certainly unjuſtifiable. The Conſtable + was out of his 


# This Man by the Help of a Gang of deſperate Fellows ſtood out a long 
Time in a Chancery-Suit, and kept Poſſeſſion of the Premiſes in Queſtion 


againſt all Manner of Proceſs, At length the Sheriff attended by the Peſſe 


C:mitatygs endeavouring to execute the Proceſs, three of the Piſſe were kijled 
by him or ſome of his Gang, he preſent and abetting. For theſe Murders 


he was tried and convicted. In the Courſe of the Trials the Writ of Exe- 


cution, the Injunction for delivering Poſſeſſion, and the Writ of Afiſtance 
were read in Evidence, but not the Decree. The Judge being apprehenſive 


of a Reſcue, he was by ſpecial Order executed the next Day. 


+ 1 uſe the Term Conſtable meerly for the Sake of Brevity, for the Man 


was no Conſtable in the Precinct where the Arreſt and Impriſonment were. 


Precinct, 


OF HOMICIDE. 


precindt, and had no ſpecial Warrant for what he did; C H AP. 


nor had the Woman at that Time miſbehaved. - His Aſ- 


ſiſtant therefore was not under the ſpecial Protection of the 


Law | have mentioned. But whether this illegal Impriſon- 
ment was in the Lye of the Law a ſufficient Provocation 
to the Defendants, who were Strangers to her and her Caſe, 
is yet to be conſidered ; for all voluntary felonious Homi- 
cide without a Provocation | is undoubtedly Murder, 


IT was held by ſeven of the Judges againſt five, that it 


was a ſufficient Provocation. For, ſaid Holt in giving Judg- 
ment,“ it one be impriſoned upon an unlawful Authority, 


« it is a ſufficient Provocation 7 all People out of Compaſ- 


« fjon, much more when it is done under Colour of F Fuſ- 
„ tice; and where the Liberty of the Subject is invaded, 
it is a Provocation to all the Subjects of England. A 
« Man ought to be concerned for Magna Charta and the 


% Laws. And if any one againſt Law impriſon a Man, 


he is an Offender againſt Magna Charta.” 


Tx Caſes of Sir Heury Ferrers's Servant and of H:pkin 


Hugget were cited by the Chief Juſtice in his Argument, 


and greatly relied on. But thoſe Caſes do not in my Opi- 


nion warrant the Doctrine in the Latitude here laid down. 
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VIII. 


In the former, a Quarrel ariſing between the Servant Cro. 8 


and the Officer after Sir Henry had ſubmitted to the Ar- 371 


reft and was put into a Place of Security, they fought and 
the Officer in this Affray was. killed. It doth not appear 
upon what Provocation the Quarrel and Affray began, and 


the Report maketh it highly probable that no Reſcue was 


thought of or attempted. The Words are, “ The Ser- 


* vant in ſeeking to reſcue him As was PRETENDED 
4 killed the Officer.“ 


Ir the Matter of the Reſcue was a meer Pretence: and 


for aught appeareth by the State of the Caſe it was no more a 
than a Pretence, the Caſe was clearly Manſlaughter, Ho- 
micide upon a ſudden Affray; without entering into the 


Queſtion touching the Inſufficiency of the Writ or Warrant. 


The Reporter doth indeed mention this Matter as an In- 
gredient in the Caſe; but general Rules thrown out in 
Argument, and carried farther than the true State of the 
Caſe then in Judgment requireth, have, I confeſs, no great 


Weight WR me, 
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VIII. 


SEC T. 11. 


1. Hale 465. 


DISCOURSE u. 

I do not ſay that incompetent Reaſons, where better might 
have been given, derogate from the Authority of the Judg. 
ment; but they certainly derogate from the Authority of 
the Rule upon which the Judgment is ſuppoſed to be founded. 

HuccEtT's Caſe likewiſe as ſtated by Hale was clearly 
Manſlaughter ; a ſudden Quarrel and Affray, and a Com- 


bat between him and an Aſſiſtant of the Preſs-Maſter up: 
on ſome Rudeneſs offered or ſuppoſed to be offered on the 
Pari of the Aſſiſtant; © upon which,” ſaith Hale, « , 
* Quarrel aroſe between them,” and in the End the Af. 


ſiſtant was killed.“ 
I take the Liberty of obſerving as I go on, that Hal- 
who at the Conference concurred with thoſe who were of 
Opinion that the Caſe amounted to Manſlaughter only, 
doth not ſay a Syllable touching the Provocation which an 
Act of Oppreſſion towards Individuals might be ſuppoſed 
to give to the Byſtanders. And he certainly repreſenteth 


the Caſe in the Light it appeared to him at that Time, a; 
a ſudden Quarrel upon ſeme Rudeneſs offered by the Press- 
_ maſter's Aſſiſtant. 1 


Tux Caſe as it is reported by Keiling doth indeed turn 
upon the Illegality of the Impreſs, and the Provocation 
ſuch an Act of Oppreſſion may be preſumed to give to e- 


very Man, be he Stranger or Friend, out of meer Com- 
paſſion to endeavour a Reſcue. And ſay the major Part of 
the Judgee, if in ſuch Endeavour of Reſcue they kill any 
one, ſuch Killing will be Manflaughter. _ 


Ix this Caſe the Judges were divided in Opinion, four 
that it was Murder, eight that it was Manſlaughter +. 


SECT. 11. Wir nov entering at preſent into the 


| Merits of this Caſe, I think Tooly's differed widely from 


it, In this, Swords were drawn, and a mutual Combat 


enſued. The Blood was overheated in the Affray before a 
mortal Wound was given. In Tooly's, the Soldiers at the 


firſt 
ALeiling ſaith Swords were drawn on both Sides, and they 
. | Xs = . 
F The Judges ſaid at the Conference, That | as hin 
adviſed they were of that Opinion ; but they would not be bound 
by it. The Reporter and the other Judges of the King's-Bench, 
after hearing Council upon the ſpecial Verdict, adhered to their 
former Opinion, that it was Murder. But out of Deference 
ro the Majority they admitted the Defendant to his Clergy. 


OF HOMICIDE. 


315 


firſt Meeting with the Conſtable drew their Swords upon C H A P. 


him unarmed againſt ſuch Weapons; but they ſoon put 
them up appearin 
ſeemed in ſome Meaſure to have taken Place. At the ſe- 
| cond Meeting the Deceaſed received his Death's Wound 
before a Blow was given, or, for aught appeared, offered 
on the Part of him or any of his Party. 


In Hugget's Caſe a Reſcue ſeemed to be praQticable at 


the Time the Aﬀray began. And it is obſervable that the 
Judges who held it to be Manſlaughter put the Point upon 
an Endeavour to reſcue, I will not ſay that the Poſlibility 
of a Reſcue was a ſufficient Motive to endeavour at it, but 


to be pacified, and cool Reflection 


VIII. 


ſtill there was a Poſſibility which might induce the Men to 


attempt it. But in Tooly's the Caſe was quite otherwiſe, 
unleſs the Soldiers could hope to force the Roundhouſe. 
For the Woman was there ſecured before the ſecond En- 


counter, and before the Deceaſed appeareth to have taken 
any Part in the Affair. So that the ſecond Aſſault on the 
Conſtable ſeemeth rather to have been grounded upon Re- 


ſentment or a Principle of Revenge for what had before 


| paſſed, than upon any Hope or Endeavour to aſſiſt the 
Woman, kf 


SECT. 12. I have been longer on this Caſe than I 8 


ſhould have been, had not I thought the Doctrine advan- 
ced in it utterly inconſiſtent with the known Rules of Law 
touching a ſudden Provocation in the Caſe of Homicide ; 


and, which is of more Importance, inconſiſtent with the 


Principles upon which all civil Government is founded and 
muſt ſubſiſt. 1 


Tux Indulgence ſhewn to the firſt Tranſport of Paſſion 


in theſe Caſes is plainly a Condeſcenſion to the Frailty of 


the human Frame, to the Furor brevis, which while the 
Frenzy laſteth rendereth the Man deaf to the Voice of Rea - 
ſon, The Provocation therefore which extcnuateth in the 
Caſe of Homicide muſt be ſomething which the Man is 
conſcious of, which he feeleth and reſenteth at the Inſtant 
the Fadt twhich be would extenuate is committed ; not what 
Time or Accident may afterwards bring to Light. Now 
what was the Caſe of Tooly and his Accomplices ſtript of 


a Fomp of Words and the Colourings of artificial Reaſon- 


ing? 


ECT. 12. 
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CHAP. ing? They ſaw a Woman, for aught appears a perfect 


VIII. 


$ECT:. 13. 


DISCOURSE I. 


Stranger to them, led to the Roundhouſe under a Charge 


of a criminal Nature. This upon Evidence at the C% 
Bayly a Month or two afterwards cometh out to be an ille- 


gal Arreſt and Impriſonment, a Violation of Magna Char- 
ta; and theſe Ruffi ans are preſumed to have been ſeized 


all on a ſudden with a ſtrong Fit of Zeal for Magna 


Charta and the Laws, and in this Frenzy to have drawn 


: upon the Conſtable and ſtabbed his Aſſiſtant. 


II is extremely difficult to conceive that the Violation 


of Magna Charta, a Fact which they were totally 1gnorant 
. at that Time, could be the Provocation that led them into 
this Outrage. 


Bur admitting for Argument Sake that it was, we all 
know that Words of Reproach, how grating and offenſive 


ſoever, are in the Eye of the Law no Provocation in the 


Caſe of voluntary Homicide. And yet every Man who 
hath conſidered the human Frame, or but attended to the 
Workings of his own Heart, knoweth that Affronts of that 


Kind pierce deeper and ſtimulate in the Veins more effec- 
tually than a ſlight Injury done to a third Perſon, though 
under Colour of Juſtice, poſſibly can. The Indignation 


that kindleth in the Breaſt in one Caſe is inſtinct, it is hu- 


man Infirmity. In the other, it may poſhbly be called a 


Concern for the common Rights of the Subject, but this 


Concern when well founded is rather founded in Reaſon 


and cool Reflection than in human Infirmity. And it Is to 
human Infirmity alone that the Law indulgeth in the Cale 


of a ſudden Provocation. 


SEC 1. 1 3. Bur if a Paſſion for the common Rights 
of the Subject in the Caſe of Individuals muſt againſt alt 


Experience be preſumed to inflame beyond a perſonal At- 
front, let us ſuppoſe the Caſe of an upright and deſerving 


Man, univerſally beloved and eſteemed, ſtanding at the Place 


of Execution under a Sentence of Death manifeſtly unjuſt. 


This is a Caſe that may well rouſe the Indignation, and 


_ excite the Compaſſion of the wiſeſt and beſt of Men. But 


wiſe and good Men know, that it is the Duty of private 
Subjects to leave the innocent Man to his Lot, how hard 


ſoever it may be, without attempting a Reſcue; for . 
| wile 
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wiſe all Government would be unhinged. And yet, what C H A P. 


proportion doth the Caſe of a falſe Impriſonment for a 
ſnort Time, and for which the Injured Party may have 
an adequate Remedy, bear to that I have now put? 
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SEC T. 14. Wnar I have now ſaid ſuggeſteth a SE C T. 14. 


Thought which I will mention, and ſubmit to further 
Conſideration. | FR, 
J am firmly perſwaded that in Caſes ſuch as theſe, a ge- 
neral Submiſſion to the known Badges of Authority exact- 
ed from all Perſons Strangers to the Party ſuppoſed to be 
injured or his Cauſe, would greatly conduce to the Stabi- 
| lity of Government; in the Fate of which all private 
Rights are involved. On the other Hand an undue Coun- 
tenance given to a Spirit of popular Oppoſition upon the 
Principles of FALSE PATRIOTISM hath a fatal Tendency 
to looſen the Reins of Government, and to throw Matters 
into general Confuſion. ET 
Tris is a Conſideration of great Importance; and it 
the Reader will apply it to the Caſes of Hugget and Tooly 
and the Reaſoning on them, he will not find it difficult to 
determine on which Side the Juſtice of the Caſe, that 
Juſtice I mean which is due to the Publick, doth prepon- 
derate. 3 1 
THERE is undoubtedly a Juſtice due to the Community 
founded in the Intereſt every Individual hath in the Pub- 
lick Tranquillity; which once deſtroyed, all private Rights 
will fink and be abſorbed in the general Wreck. And if 
the common Rights of the Subject are ſuppoſed to be the 
Object in View, (it is an Object which deſerveth the At- 
tention of all wiſe and good Men at proper Seaſons, and 
under thoſe Limitations which Wiſdom and a juſt Concern 
tor the Publick will ſuggeſt), let it be remembered, that 
Liberty is never more in Danger than when it vergeth into 
| Licentiouſneſs. Ceſar cheriſhed a Spirit of licentious Po- 
| pularity againſt the Senate, Cromwell cheriſhed the ſame 
| Spirit againſt Crown and Senate; both ſet up a Tyranny 
| of their own ſubverſive of true Liberty, which ever muſt 
be founded in Law, and protected by it. 1 
Tuxsx Conſiderations have led me into a free and per- 
laps too prolix Examination of the Opinions of learned 
| > Men, 
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C 
AF. Men, whoſe Merit Fefteem, and to whoſe Memory I ſhall 


VIII. conſtantly pay a proper Regard. | | | 

5 ng | | : . 8 HED | ex 

8 ECT. 15. SECT, 15. Ix the Caſe of private Perſons uſing theit pri 

Endeavours to bring Felons to Juſtice, theſe Caution: CG 

ought to be obſerved. 8 5 ful. 

IHA a Felony hath been actually Committed. Forii WW th: 

Cro. Jac. no Felony hath. been Committed, no Suſpicion how well | ſpe 

194 - ſoever grounded will bring the Perfon ſo interpoſing within 

2. Inſt. 53. the Protection of the Law in the Senſe I have already ſtated WWF the 

172. and explained. „„ TR | doy 

E RICE 1 . 5 of 

SECT. 16. SECT. 16. Sup FHOSLN Ga Felony to have been ac- bri 
1. Hale 490. tually committed, but not by the Perſon arreſted or pur- 

ſiued upon Suſpicion, this Suſpicion though probably well 1 

founded will not bring the Perſon endeavouring to arreſt ope 

of impriſon within the Protection of the Law, fo far as to ceſs 

excuſe him from the Guilt of Manflaughter, if he killetb he 

or on the other Hand to make the killing of him amount Wa 

to Murder. I think it would be felonious Homicide, but be 

not Murder, in either Caſe. The one not having uſed due eh 

Diligence to be apprized of the Truth of the Fact, the 1 

other not having fubmitted and rendered himſelf to Juſ- WWF Saf: 

_ tice; ſince if his Caſe would bear it, he might have re- hy t 

ſorted to his ordinary Remedy for the falſe Impriſonment. can 

[ | . 1 e n 5 the 

ker. 17. SECT. 17. Bur if A. being a Peace-Officer hath a WWE ting 

# Ibis, Warrant from a proper Magiſtrate for” the Apprehending deft 

of B. by Name upon a Charge of Felony, or if B. ſtandeth or g 

indic̃ted for Felony, or if the Hue and Cry be levied againſt to tl 

B. by Name, in theſe Caſes if B. though innocent flieth, or in er 

turneth and reſiſteth, and in the Struggle or Purſuit is kill- Obf 

ed by A. or any Perſon joining in the Hue and Cry, the | hec; 


Perſon ſo killing will be Indemnified. And on the other 
Hand, if A. or any Perſon joining in the Hue and Cry is 
=: killed by B. or any of his Accomplices joining in that Out- 
[7 rage, ſuch Occiſion will be Murder. For A. and thoſe 
i joining with him were in this Inſtance in the Diſcharge of 

a Duty the Law requireth from them, and: ſubje& to Pu- 

niſhment in Caſe of a wilful' Neglect of it. 


SECT. 


OF HOMICIDE. 


SE CT. 18. Wirk Regard to the Miniſters of Juſtice VIII. 
executing the ordinary Proceſs of the Law, and likewiſe to SE CT. 18. 
private Perſons endeavouring to arreſt or impriſon in the 
Faſes J have mentioned, it behoveth them to be very care- 

ful that they do not miſbehave themſelves in the Diſ- 
charge of their Duty; for if they do they may forfeit this 

| ſpecial Protection I have been ſpeaking o.“ 
O Inſtance of their Miſbehaviour, which hath been 
the Subject of Litigation, is that of breaking open Win- 
dows or Doors in order to arreſt. And as this is a Matter 
of general Concern, I will be a little more particular, though 
brief, upon it. | 5 e 
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SECT. 19. Taz Officer cannot juſtify the breaking 8 ECT. 19. 
open an outward Door or Window in order to execute Pro _ 
ceſs in a Civil Suit. If he doth he is a Freſpaſſer. But if 
he findeth the outward Door open, and entereth that 
Way, or if the Door be opened to him from within, and 
he entereth, he may break open inward Doors if he find- 
eth that neceſſary in Order to execute his Proceſs. 


THz Books ſay, that a Man's Houſe is his Caſtle for 
Safety and Repoſe to himſelf and Family; and conſequent- 

ly the Officer in the Caſe I have put, being a Treſpaſſer, 
cannot be ſaid to be acting in the Diſcharge of his Duty, at 
the Time and in the very Inſtance in which he is commit- 
ting a Treſpaſs. 'Theſe Suppoſitions are inconſiſtent, and 
deſtroy each the other. But if he findeth the Door open, 
or gaineth Admiſſion from within, he having a lawful Call 

to the Place, as he certainly hath, cannot be a Treſpaſſer 

in entering the Houſe, and conſequently. may remove any 
Obſtruction he meeteth with in proſecuting the Buſineſs 

he came about. Fon, Ng 


- 


Caſtle, when applied to the Caſe of Arreſts upon. legal, 
Proceſs, hath been, carried as far as the true Principles af 
political Juſtice will warrant. Perhaps beyond what in the: 
Scale of ſound Reaſon and good Policy they will warrant, 

1 5 5 | 5 But 
dee Chap, 6. on the Statute of Stabbing, the Caſe, of a. 
Bayliff who puſhed violently and abruptly into a Gentleman's 
Chamber in order to arreſt Him, 8 1 


SEC T. 20. Taz Rule that every Man's Houſe. is his. 8 ECT. 20. 


DISCOURSE It 


But in Caſes of Life we muſt adhere to Rules well. knowij 


and long eſtabliſhed. » 


Bor this Rule is not one of chalk that will admit of 
any Extenſion. It muſt therefore, as I have before hinted, 
be confined to the Breach of Windows and outward Doors, 
intended for the Security of the Houſe againſt Perſons from 
without endeavouring to break in. 


SECT. 21. Ir muſt Tikewiſs be confined to a Breach 
of the Houſe in order to Arreſt the Occupier or any of hi; 


Family who have their Domicile, their ordinary Reſidence 


there. For if a Stranger whole ordinary Reſidence is elſe- 


SECT. 22. 
Salk. 79. 


K 6. Mod. 173. 
Lord Raym. 
1028. 


where, upon a Purſuit taketh Refuge in the Houſe of an- 
other this is not his Cattle, he cannot claim the Benefit of 
e in it. 


SECT. 22. Tux Rule is likewiſe confined to the Caſe 
of Arreſts in the firft Inflance. For if a Man being legally 
arreſted (and laying Hold of the Priſoner and pronoun- 
cing the Words of Arreſt is an actual Arreſt) eſcapeth from 
the Officer, and taketh Shelter though in: his own Houſe, 
the Officer may upon freſh Suit break open Doors in order 
to retake him, having firſt given due Notice of his Buſi- 
neſs and demanded Admiſſion, and been refuſed. 

Ax p let it be remembered that not only in this but in 
every Caſe where Doors may be broken open in order to 


arreſt, whether in Caſes criminal or civil, there muſt be 
ſuch NotiBcation: Demand and Refuſal, before the Parties 


concerned proceed to that e 


SECT. 23. THE Rule already ebe mult like- 
" wiſe be confined to the Caſe of Arreſts upon Proceſs in Ci- 
vil Suits. For where a Felony hath been committed or a 
dangerous Wound given, or even where a Miniſter of Juſ- 
tice cometh armed with Proceſs founded on a Breach of 
the Peace the Party's own Houſe is no Sanctuary for him; 


Doors may in any of theſe Caſes be forced, the Notifica- 


tion, Demand, and Refuſal before-mentioned having been 


eth over the PublickTranquillity, 6 laudable Jealouſy it is), 


previoully made. 7 
Ix theſe Caſes the 28 with which the Law watch- 


the 


QF HOMITCEDE. 


the Principles of political Juſtice, T mean the Juſtice which 
is due to the Community Ne JMaleficiaremaneant impunita, 
all conſpire to ſuperſede every Pretence of private Inconve- 
nience; and oblige us to regard the Dwellings of Male- 


| factors when ſhut againſt the Demands of Publick Juſtice, 


asno better than the Dens of Thieves and Murderers, and 
to treat them accordingly. 7 Ing 
Bur bare Suſpicion touching the Guilt of the Party will 
not warrant a Proceeding to this Extremity, though a Fe- 
lony hath been actually committed; unleſs the Officer 
cometh armed with a Warrant from a Magiſtrate grounded 
on ſuch Suſpicion. | 1 


SEC T. 24. GoALE RVS and their Officers ars under the 5 ECT. 24. 


ſame ſpecial Protection that other Miniſters of Juſtice are. 
And therefore if in the neceſſary Diſcharge of their Duty 
they meet with Reſiſtance, whether from Priſoners in Ci- 
vil or Criminal Suits, or from others in behalf of ſuch Pri- 


ſoners, they are not obliged to retreat as far as they can 


with Safety, but may freely and without retreating repel 
Force with Force. And if the Party ſo reſiſting happen- 
eth to be killed, this on the Part of the Goaler, or his 
Officer, or any Perſon coming in Aid of him will be juſ- 
tihable Homicide. On the other Hand, if the Goaler, or 
his Officer, or any Perſon coming in Aid of him ſhould 
fall in the Conflict, this will amount to wilful Murder in 
all Perſons joining in ſuch Reſiſtance. It is Homicide com- 
mitted in Defiance of the Juſtice of the Kingdom. 


SECT. 25. Bur in regard to the great Power theſe 
Officers have, and, while it is exerciſed with Moderation 


ought to have over their Priſoners, the Law watcheth with 


a jealous Eye over tbeir Conduct. And therefore if a Pri- 
ſoner under their Care dieth, whether by Diſeaſe or Acci- 


| dent the Coroner upon notice of ſuch Death, which no- 
tice the Goaler is obliged to give in due Time, ought to 


reſort to the Goal, and there upon view of the Body make 


Inquiſition into the Cauſe of the Death. And if the Death 


was owing to cruel and oppreſſive Uſage on the Part of the 


Goaler or any Officer of his, or, to ſpeak in the Language 
of the Law, to Dureſs of Impriſonment, it will be ie 
| „ RG 75 e 
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322 DISCOURSE IL 
CHAP. wilful Murder in the Perſon guilty of ſuch Dureſs. I fay 


CHAP. 


VIII. the Perſon guilty of the Dureſs, becauſe though in a Ciyif 
Suit the Principal may in ſome Caſes be anſwerable in Da. 
mages to the Party injured through the Default of the De- 
puty upon the Principle of Reſpondeat Superior; yet in 3 | 
Capital Profecution, the ſole Object of which is the Puniſh. MW 
ment of the Delinquent, each Man muſt anfwer for his own | 
Acts or Defaults. 8 | 1 Ir 
Tux Inſtances of Oppreſſion which may fall within the H 
Rule of Dureſs of Impriſonment are as various as a Heart come 
cruelly bent upon Miſchif can invent. I will mention | which 
Stra. 886. two which have lately come in Judgment. A Goaler : Treaſo 
N knowing that a Priſoner infected with the Small Pox lodg. S Fo 
ed in a cFtain Room in the Priſon, confined another Pri. Statut. 
ſoner againſt his Mill in the ſame Room. The ſecond Pri. imme 
ſoner who had not had the Diſtemper, of which the Gaaltr the Co 
Had notice, caught the Diſtemper, and died of it. This was | peft t 
very rightly held to be Murder in the Goaler. | contril 
Ibid. 884. ANOTHER ſtraitly confined his Priſoner in a low damp petit 
un holſome Room without allowing him the common Ne- dijſfere 
ceſſaries of Chamber Pot &c. for keeping Things ſweet and © the Sy 
clean about him. The Priſoner having been long confined g Specie 
in this Manner contracted an ill Habit of Body, which E Murd 
brought on Diſtempers of which he died. This likewiſe ſcderat 
was very rightly held to be Murder in the Party guilty of | der ag 
ie ,, WE 5 780 I ſy 
THESE were deliberate Adds of Cruelty, and enormous | ded for 
Violations of the Truſt the Law repofeth in it's Miniſters of | jateth 
Juſtice. 55 V tion hs 
 Havins, as J obſerved in the Beginning of this Chap- hath b 
ter, already conſidered the Caſes of Murder which fall in before 
and are connected with the lower Species of Homicide, | . Ih 
have now gone as far into the Subject of Murder in general WF as mu, 
as I propoſe at preſent. For! forbear to enter in this Place ſideret 
into a minute Conſideration of the Caſe of Principals in the ſpecs 
firſt and ſecond Degrees in Murder, and alſo of thoſe who fx 
may be deemed Acceſſaries before or after the Fact; in-. SE 
tending to conſider thoſe Matters at large under the Head MF Petit © 
of Accomplices. Upon which Occaſion ſomething will be and th 
ſaid in general touching the Participes Criminis in the Cale | ditoriz 
of High "Treaſon and other Capital Offences: | Caſe c 


OF HOMICIDE, 


SHA . 
Of Petit Treaſon. 


AVING faid as much I think neceſſary to ſay in 
H this Place upon the Subject of Murder in general, 1 
come now to ſpeak of that aggravated Kind of Murder 
which our Law hath diſtinguiſhed by the Name of Petit 
P 1 | . 
Fox uxR Writers following the Order they found in the 
| Statute of 'T reaſons have generally choſen to treat of Petit, 

immediately after High Treaſon, before they enter into 
| the Conſideration of any other Species of Homicide. I ſuſ- 

pet that this Circumſtance, ſmall as it may ſeem, hath 

contributed to lead unwary People into an Opinion that 
petit Treaſon is in Conſideration of Law an Offence of a 
| different kind from Murder. I have therefore in treating on 
| the Subject of Homicide choſen to begin with the loweſt 
| Species, and following the Order of Law to riſe gradually to 
Murder. And ſhall conclude with what ] take to be in Con- 
ſideration of Law the higheſt Degree of that Offence, Mur- 
der aggravated by Circumſtances of a treaſonable kind. 
I ſhall not enter into a Detail of the ſeveral Caſes provi- 
| ded for by that Clauſe in the Statute of Treaſons, which re- 
lateth to this Offence; nor of thoſe which by Conſtruc- 
| tion have been brought within it. This Part of the Subject 
| hath been ſufficiently ſpoken to by Writers who have gone 
| before me, and to them I refer the Reader. : 
| Tfhall content myſelf with enquiring, and ſtating with 
as much Preciſion as I can, in what Reſpects the Law con- 
| fidereth this Offence as meer Murder, and in what Re- 
ſpects it may fall under a different Conſideration. | 


| SECT. 1. Ax Appeal of Death will lie in the Caſe of gp CT. 2. 
| Petit Treaſon, as well as in every other Caſe of Murder; 
and the Appeal chargeth that the Defendant Felinice, Pro-] ones (W.) 
irie & ex Malitid precogitata Murdravit.. And in the 425. 

| Caſe of a Wife killing her Huſband, the Heir ſhall have Cro. Car. 

| the Appeal, and ſhe, if convicted, ſhall be burnt. "Es 
1 Tx SE CT, Stanf. 59. 
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CHAP. 
IX. 


DISCOURSE I. 


SECT. 2. Ir the Defendant on Arraignment ſtandeth 
mute, or refuſeth to plead, or peremptorily challengeth 


above 35, he ſhall ſuffer the Pain fort & jure as in Caſe 
of other Felonies 


SECT. 3. Prrir Treaſon is conſidered as a Species 


of Felony. And therefore at Common-Law, and before 


the Statute of 13. Rich. 2. interpoſed, a Pardon of Fele. 
ny without the Exception of Petit Treaſon pardoned that 
Offence. And at this Day a Pardon of Murder doth the 


ſame. 


Hax ſeemeth to have been once of Opinion that the 


Exception of Murder in a Statute Pardon, by which all Fe. 


lonies are pardoned, without an expreſs Exception of Petit 


Dyer. 235. 
2. Hale 340. 


Treaſon, will not except Petit Treaſon; and that that 
Offence will be pardoned. This he groundeth on an Oyi- 
nion in Dyer. But afterwards upon further Conſideration 
he totally rejecteth that Notion. Os 

Tn Opinion in Dyer is grounded on a Miſconception 


of the true Scope and Intent of the Act “* of General Par- 
don of the 5. Eliz. by which all Treaſons and other Ot- 
fences are pardoned by very general Words with an Excep- 


tian of ſome Particular Species of High Treaſon, and of 


ALL MANNER of Voluntary Murders, &c. without any ex- 
preſs Exception of Petit Treaſon es Nomine. But in this 


| Reſpett there is nothing very ſingular in this General Par- 


don. For except that of the 50. Edw. 3. which hath an 


Exception of all Treaſons whatſoever, there is not one 


expreſly excepted in all of them. N 


before the 13. Eliz. which hath: any general Exception ap- 
Plicable to the Caſe of Petit Treaſon; unleſs it be com- 
prehended in the Exception of Voluntary Murder, which i 


Ir would be abſurd to imagine that Petit Treaſon, th 
moſt aggravated Kind of Murder in the Eye of the Lau, 
was intended to be pardoned by theſe Acts, 12 in Num- 


ber, paſſed at different Times in the Compaſs of about 


200 Yeats. And it would be equally abſurd to ſuppot 


hat if it was not intended to be pardoned, no Care was 


The Att of General Pardon are printed at large in 


 Rafial's Statutes, and in all the Editions anteriour to that 


Collection. | 


| the p! 
| witho 


| favou! 


Petit 


| notw1 
| prove 


'OF HOMICIDE. 


Petit Treaſon, if it be not excepted under the Denomina- 
tion of wilful Murder, From whence I think it may be 
afely inferred, that in the Judgment of thoſe Parliaments 
the Offence of Petit Treaſon was excepted under the Ex- 
ception of wilful Murder. 
Tas Exception of Petit Treaſon, eo, Nomine, was firſt 
introduced by the 13. Eliz. probably ex abundanti Caute- 
lz and with a View to this Opinion in Dyer; and it hath 
been inſerted, together with the Exception of wilful Mur- 
der, in all the Ads of general Pardon from that Time to 
the preſent. But it cannot be inferred from theſe later Acts 
that ſuch an expreſs Exception was abſolutely neceſſary, 


without ſuppoſing either that our Anceſtors for about 200 


Years together intended to pardon Petit Treaſon wh/le they 
| conſtantly excepted wilſul Murder, or that they did not 
know how to except it in a proper manner, SIE, 


Taz is a Caſe in Dyer which hath been thought to Dy. '# 
| favour the Opinion that the Crime of Murder is merged in 33. H. 8. 


Petit Treaſon, and that a Pardon of Treaſon diſcharged it, 
| notwithſtanding the Exception of Murder. But that Caſe 
| proveth nothing like it. A Wife about the 31. H. 8. poi- 
| ſoned her Huſband ; then came a general Pardon, by which 
| Treaſon was pardoned, but with an Exception of wilful 
| Murder. The Heir brought an Appeal of Murder, and it 


vas adjudged that the Appeal did not lie. This Caſe doth 


| Not prove that Murder is merged in Petit Treaſon, but 


| that both Murder and Petit Treaſon were merged and ex- 


tinguiſhed in the Offence of High Treaſon. For at that 


Time by Virtue of the 22. H. 8. all wilful poiſoning was ES 9 
| High Treaſon. And being ſo, the Appeal & not being ſaved in Raſtal. 


| by the Act was barred, whether the Treaſon had been 
| pardoned or no. OLI 


SEC T. 4. A Perſon guilty of Petit Treaſon may be 
| ndited of Murder, fer it is a Species of Murder; and ſuch 

| Fats and Circumſtances proved in the Manner the Statutes 

| hereafter cited require, as would convict a Man of Mur- 
| der will convict a Wife or Servant of Petit Treaſon. And 
F X 3 „% e008 
Vid. 8. Ed. 4. an Attempt to make Sacrilege High Trea- 


| fon, and the Offender to be burnt. The Appeal for Reſtitu- 
dien expreſsly ſaved, Cott. 684. MTs 


| taken to except it. And yet all theſe Acts have pardoned C 123 P. 
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CHAP. 
IX. 


1. Hale 378. 


2. Hale 184. 


DISCOURSE I. 


on the other Hand, upon an Indictment for Petit Treaſon 


the Jury may find, as the Circumſtances tending to juſti. 
fy, excuſe, or alleviate, come out in Evidence, in the 
ſame Manner as they do upon an Indictment for Murder. 

WHILE the Caſe of the King againſt Swan reported 


before was depending, and before the ſecond Bill was pre- 


* 


6. Til. 


224. 


ferred, a Queſtion was made whether Swan could be con- 
victed on the Indictment for Murder, if it ſhould come 
out in Evidence that he was Servant to the deceaſed at the 
Time the Fact was contrived or committed; and conſe- 
quently that his Offence was Petit Treaſon. 1 

THERE is a Caſe cited in the printed Trial of Cz and 
Moodburne, which, if ſuch Caſe there ever was, hath a; 
far as the Authority of it goeth determined that Queſtion, 


At the Summer Aſſizes at Dorcheſter 1712, a Woman 


c was indicted before Mr. Juſtice Eyre* for the Murder of 
another Woman; upon Evidence it appeared that the 


c Perſon murdered was her Miſtreſs, which made the 

Crime Petit Treaſon. The Judge directed this Matter 
CC to be ſpecially found; and upon Conference with all the 
„ Judges it was held ſhe ought to be acquitted upon this 


& Indictment, as ſhe accordingly was, and was afterwards 
£ indicted for Petit Treaſon, and convicted and executed.” 


This Caſe is not to be found in any Report printed or MS, 


that I have met with, or heard of. Nor have I upon 
ſtrict Inquiry met with any Footſteps of ſuch Caſe among 
the Minutes of Proceedings on the Crown Side in the Coun- 
ty where the Caſe is ſuppoſed to have ariſen ; though the 


Minutes from 1708 to 1722 have been carefully ſearched. 


f. Hale 378. 


For theſe Reaſons and what is ſuggeſted in the marginal 


Note I conclude that no ſuch Caſe ever exiſted. 


 Lorp Chief Juſtice Hale is very full and expreſs on the 


other Side of the Queſtion. A Perſon who is guilty d 


“Petit Treaſon may be indicted of Murder, for it is 


Species of Murder, and a Pardon of Murder pardoneti 


£ Petit Treaſon.“ 


* Juſtice Eyre did not go the weſtern Circuit in the Summe 
1712. Ward and Price went at that Time. This Inform? 
tion I have from Mr. Madzeck Clerk of Aſſize of the wellei 
Circuit, | | I | 
N Lom 
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Lord Chief Juſtice Coke having cited the Opinion in C H A P. 


Dyer 235 before mentioned faith, “ That Petit Treaſon is 


IX. 


« Murder and more.” And from thence it hath been in- 6. Co. 13. b. 


ferred that Petit Treaſon and Murder are in Conſideration 


of Law different Offences, or that the Crime of Murder is 


merged 1n Petit Treaſon. But this Inference will not hold, 


however true the Chief Juſtice's Doctrine may be. There 


is undoubtedly in Conſideration of Law a greater Degree of 


| Malignity in the one than in the other ariſing from that 
Degree of Allegiance, however low, which the Murderer 


owed to the Deceaſed at the Time the Fact was committed 


or conceived in his Heart. But certainly the Difference in 


Point of Malignity between Murder and Manſlaughter is 


infinitely greater; and conſequently in that Reſpect it may 
with equal Propriety be ſaid that Murder is Manſlaughter 


and more. And yet in Judgment of Law they are the ſame 4. R. 46. 
Offence differing only in the Degree of Malignity when Keil. 103, 


conſidered in Relation to one and the ſame Fact. And by a 104. 
2. Hale 251. 


Parity of Reaſon Lord Chief Juſtice Hale concludeth, that 
Petit Treaſon and Murder are to be conſidered in the ſame 
Light, as one Offence, differing only in Degree. | 


BuT though I am fatisfied that the Law conſidereth 


Petit Treaſon and Murder as one Offence differing only in 
Circumſtance and Degree, yet whether it may be adviſa- 


ble to proceed upon an Indiflment for Murder againſt a a 


Perſon plainly appearing to be guilty of Petit Treaſon is a 


Matter that deſerveth great Conſideration ; and probably 
determined the Attorney-General to prefer a freſh Bill for. 


Petit Treaſon in Swan's Caſe. For though the Offences 


are to moſt Purpoſes conſidered as ſubſtantially the fame, 


yet as there is ſome Difference between them with regard 
to the Judgment that is to be pronounced upon a Convic- 


tion, and a very material one with regard to the Trial, a 
Perſon indicted for Petit Treaſon being intitled to a peremp- 


tory Challenge of 35, I think if the Proſecutor be appri- 


zed of the true State of the Caſe, as he may be if he uſeth 
due Diligence, he ought to adapt the Indictment to the 


Truth of the Fact. Pons, | 
Bur if through a Miſtake on the Part of the Proſecutor, 
or through the Ignorance or Inattention of the Officer, a 
Bill be preferred as for Murder, and it ſhould come out in 
„ Evidence 


CHAP. 
IX. 


DISCOURSE II. 
Evidence that the Priſoner ſtood in that Sort of Relation to 
the Deceaſed which rendereth the Offence Petit Treaſon, 


do not think it by any Means adviſable to direct the Jury 
to wr 2 Verdict of Acquittal. For a Perſon charged with 


* 


rime of ſo heinous a Nature ought not to have the 
Chance given him by the Court of availing himſelf of a 
Plea of Auterfoits Acquit. In ſuch a Caſe I ſhould make 


no Sort of Difficulty of diſcharging the Jury of that India. 


ment, and ordering a freſh IndiAment for Petit Treaſon, 
In this Method the Priſoner will have Advantage of his 
peremptory Challenges, and the publick Juſtice will not 
ſuffer. And on the other Hand, in Caſe of an Indictment 


for Petit Treaſon, if it be proved that the Defendant kil. 


led the Deceaſed with ſuch Circumſtances of Malice as a. 


mount to Murder, but the Relation of Servant &c. is not 
proved, I have no Sort of Doubt that on ſuch an Indict-. 
ment the Defendant may be found guilty of Murder and 


. ee of the Treaſon. For Murder is included in e- 


5 ; 1. 2. Ph. and 
M. 13. 
2. 3. Ph. and 
„ M. 10. 
Vid. Keil. 


very Charge of Petit Treaſon, Felonicè, Proditoriè & ex 


Malitid precogitatd MukrDRAVIT. 
Tx Treaſon is a Circumſtance of Aggravation of which 


the Defendant may be acquitted, and yet found guilty of 


the ſubſtantial Part of the Charge; juſt as a Man upon an 


Indictment of Murder may be acquitted of that and found 


guilty of Manſlaughter. © Becauſe,” ſay the Books, 
« Manſlaughter is Ficluded in the Charge of Murder.” 


I will go one Step further ; I offer it as my private Opi- 
nion which is ſubmitted to the Judgment of the Learned. 
Put the Caſe that a Perſon is brought to his Trial upon an 
Indictment for Petit Treaſon, and that one Witneſs only 


can be produced, or that the Proſecutor is not furniſhed. 


with any Evidence except the Depoſitions taken before the 
Coroner, or Informations taken on Oath before Juſtices of 
the Peace purſuant to the Statutes; and let it be ſuppoſed 
that thoſe Witneſſes are living but unable to travel, or kept 


out of the Way by the Procurement of the Defendant. What 


is to be done in this Caſe ? is the Defendant to be acquit- 
ted of the whole Charge? I think not. I think this Evi- 
dence, though not ſufficient to convict of Petit Treaſon, 


1 [ hh Sec. be, is ſtill admiſſible Evidence, and proper to be left to the 


Jury as upon a Charge of Murder and the Jury, if they 


are 


"OF HOMICTD E. 
are ſatisfied, may find the Defendant guilty of the Mur- CH AP. 
der, and acquit him of the Treaſon, for the Reaſons juſt IX. 
now given. | 


Intereſt Reipublice ne Maleficia remaneant impunita. 


SECT. 5. A Wife or Servant joining with a Stranger SECT. 5. 


in the ſame Murder may be charged in one Indictment, 
which could not be if their Offences were not ſubſtantially 
the ſame; and ſuch Indictment concluding, that they Felo- 
nice, Proditzrie & ex Malitid præcogitatd Murdraverunt is Daliſon 16. 
good for both, Reddendo ſingula fargulis. 5 and Swan's 
| „ 1 00 | on | 
SECT. 6. AuUTERFOITS acquit or attaint upon an SECT. 6. 
Indictment for Murder is a good Bar to an Indictment for 2. Hale 246. 
Petit Treaſon for the ſame Fact, and ſo @ converſo, 25% _ 
. | 5 3- Inſt. 213. 
SECT.7. Tas 1. Edw. 6, which ouſteth Clergy in 
the Caſe of wilful Murder, extendeth to Petit Treaſon and 
ouſteth that likewiſe, though Petit "Treaſon is not ee 
Nomine ouſted, and notwithſtanding the Statute reſtoreth 
Clergy to all Offences not therein enumerated which were 
| intitled to it before the 1. H. 8.; for Petit Treaſon is a 
Species of Murder, | VVV 
| Lory Hale is clearly of this Opinion, and putteth a 2. Hale 342. 
Caſe which is not provided for by either of the Acts f 
H. 8. and yet in his Judgment cometh within the 1. Edw, 
6. it is the Caſe of an Outlawry. And he faith, © In my 
Opinion the Statute of 1. Edw. 6. taking away Clergy 
from Perſons attaint as well as from Perſons convicf of 
| © Murder. doth extend to Petit Treaſon, which in T ruth 
it Murder. And conſequently a Perſon outlawed of 
| © Petit Treaſon, though not by the Statutes of the 23. or 
| © 25. H. 8. yet by the Statute of Edw. 6. is exempt from 
« Clergy under the Name of wilful Murder.” 2 
Tux only uſe I make of this Paſſage, for his Lordſhip. 
| hath not here conſidered all the Statutes touching Petit 
| Treaſon with his uſual Accuracy, is to ſhew that his Lord- 
| ſhip conſidered Petit Treaſon meerly as a Species of Mur- 
| der. And whoever will read the Statute of the 12. H. 7. 
| cited underneath with any Attention will ſee that the Le- 
ö 25 giſlature 
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14. H. 7. e. 7. 


DISCOURSE: II. 


C HAP. gillature conſidered it in no other Light than as an aggra- 
IX. | 


vated Murder. — — 
THERE is another Caſe which T think is not provided 


for by any of the Acts anteriour to that of Fd. 6. and 


muſt be wholly reſolved into that Act. It is the Caſe of 
Petit Treaſon committed by a Perſon in holy Orders, 
The Statute of H. 7. is confined to lay Perſons. The 
Words are, © It any lay Perſon murder, &c.” The 23. . 
8. expreſsly excepteth Perſons in holy Orders, viz. of the 
Order of Subdeacon or above. And the 25. H. 8. is evi. 
dently confined to Perſons indicted and arraigned accord- 
ing to the Statute of the 23% And therefore unleſs petit 
Treaſon committed by a Perſon in holy Orders 1s ouſted 


by the 1. Edw. 6. under the name of wilful Murder, it 


remaineth, for aught I ſee, ſtill intitled to Clergy. 


-RECT:. 8: SECT: 8. I know an Opinion hath been entertained 


by ſome learned Men, that Principals in Petit Treaſon may 


be ouſted of Clergy without ſuppoſing Petit 'T reaſon to be 


comprehended in the 1. Edw. 6. under the Denomination 
of wilful Murder. For they think that the whole AQ of 
the 25. H. 8. before cited is revived by the 5. and 6. Edw. 
6. according to the Opinion of Lord Coke in Potwlter's Cale, 


but that Opinion is not well founded. Hale was once of 


the ſame Opinion touching the Revival of the 25. H. 8. in 
toto and grounded himſelf on the Authority of Powlter's 
Caſe,* who was denied his Clergy upon a Conviction for 
the wilful and malicious Burning a Houſe at Newmaritt 


whereby the greateſt Part of the Town was conſumed. 


Bor in his ſecond Volume he reſumeth the Conſiders 
tion of that Caſe and totally rejecting Coke's Opinion 


touching the Revival of 25. H. 8. in toto, concludeth that 
no part of that Act was revived, except the Clauſe con- 
cerning Felons convicted of Larceny in one County where 


the Goods came into their Poſſeſſion by Robbery or Bur- 
glary in another; and reſteth the Authority of Powlter 
Caſe upon a much ſafer Bottom. LE 


See his Summary p. 232, to 235, and Hiſtory 1. Vol. 


570, to 574. | 
I will 


Acceſſaries before the Fact, being convicted by Verdi or 
Conf-ſſion. But did not reach the Caſe of Perſons wilfully 
ſtanding mute or challenging peremptorily above twenty, 1 
or refuſing to plead directly to the Indictment. „ 
To remedy this Defect the 25. H. 8. ouſteth ſuch Of- 25. H. 8. c. 3. 
fenders ſtanding mute of Malice, or challenging perempto- S. ZA]. 


| 4,1 "RPE Wi 
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I will for the Reader's Satisfaction ſtate the ſeveral Acts C HA P. 1 1 

mentioned in Poꝛolter's Caſe as ſhortly as I can, but ſo as IX. 17 1 

to avoid Obſcurity. | | ö ig j 4 

THe 23. H. 8. ouſted Clergy in certain Caſes therein 23. H. 8. c. 1. 1 WH Mi 

enumerated, among which the Offence Powlter ſtood Sec. 3. 1 1 * |: 
charged with is one. This Act extended to Principals and 44 
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rily above twenty, or refuſing to anſwer the Indictment, 

in like manner asif they had pleaded Net Guilty, and had 
been found guilty according to the Laws of the Land. ” 1 
Tus far this Statute was meerly auxiliary to the for- "HUM 
mer: it barely provided for Caſes talling within the ſame 1 
Rule of diſtributive Juſtice, but omitted in the former 4 ( = 
AQ, probably through meer overſight. es = . 11 
Ir then proceedeth in the 34. Section to a Caſe of albid. S. 3. 9 


quite different Nature and entirely new; and enatteth | Wa 

that Perſons coming to the Poſſeſſion of Goods by Robbe- { 

ry or Burglary in one County, and taken with the Manner 

in another, and there indicted of Larceny, ſhall be ouſted 

in the ſame Manner as if they had been indicted of Rob- 

bery or Burglary in the proper County: if it ſhall appear 

upon Examination that the Goods were originally taken 

by Robbery or Burglary. 1 V 
Taz 1* of Edu. Gt ouſted Clergy in certain Caſes 1. E. 6. c. 12. 

therein enumerated, and for the moſt Part provided for by 8. 10. 

the 23. H. 8. but is totally ſilent as to the Offence of wilful _ 

Burning of Hiuſes, And even with regard to the enume- 

rated Offences, doth not extend to Acceſſaries before the 

Fact. And further enacteth, that, “In all other Caſes of 

* Felony, all Perſons ſhall have the Benefit of Clergy as 

* they might have had before the 24 Day of April in 

© the 1* Year of King Hen. the 8.” which was the 

Day he began his Reign. 2 335 

W”xul Burning of Houſes therefore which had been 

ouſted by the 23 and 257 of Hen. the 8 was reſtored to 

Clergy by this Clauſe. And fo were Acceſſaries before the 

3 e 3 48 
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IX. 


DISCOURSE II. 


CHAP. Fact in all the Offences therein enumerated. And Perſons 


coming to the, Poſſeſſion of Geeds by Robbery or Burgh. 
ry in one County and convicted of Larceny of the ſame 
Goods in another were likewiſe reſtored to Clergy. And 
from this Clauſe and the Act next cited the Doubt in 
Pawlter's Caſe aroſe. 5 

Tux 5'> and 6" of Edw. the 6", reciting that the 244 
of H. 8. did not extend to Perſons committing Robbery 


or Burglary in one County and taken with the Manner in 


another and there indicted of Larceny ; and reciting alſo 
the Clauſe in the 25" of Hen. the 8 * already cited, which 


had ouſted thoſe Offenders : and further reciting the reſto. 
ring Clauſe in the 1* of Ed. the 6" already cited, by 


Reaſon whereof, ſaith the Act, Many Perſons commit- 
ting Robbery or Burglary in one County and flying into 
ce another and there taken with the Manner and convicted of 
& Larceny, had been admitted to their Clergy, to the great 
« Emboldening and Comforting of su H OrFEnDers,” 


therefore, for Redrefs thereof, it is enaQted that the Statute 
of the 25. of H. the 8'* © touching the putting svcu 
„ OFrFENDERs from their Clergy, and every Article, 
« Clauſe, or Sentence contained in the ſame concerning 


« Clergy, fhall ToucuinG UC H OrFENces ſtand, re- 
* main, and be in full Strength and Virtue, as it did be- 


c fore the making the ſaid Statute of the 1** Year of the 


1c King.“ 


Tux Point laboured by Cale in Powlter's Caſe is, that 


this Statute revived the whole Act of the 25") of Hen. the 8th. 
And confequently, that wilful Burning being named in the 


1 Clauſe among the Offences enumerated in the Act of 
the 23 is ouſted, by the general Words every Article, 


| Clauſe, or Sentence contained in the ſame, concerning Clergy. 
OTHERs, and among them Lord Hale, have been of 


Opinion that general as the Words may ſeem to be, they 
muſt in the Conſtruction of the Statute, be reſtrained to 


that particular Miſchief, which from the Preamble appear- 


eth to have been ſingly in the Contemplation of the Le- 
giſlature, and for Redreſs whereof the Act was profeſſedly 


made. 


of the enacting Clauſe itſelf that it extendeth only to ſuch 


Offenders,and ſuch Offences as are made the ſpecial Ohe 


E , ©. oe os; pa. ae 


TRE x 1 concluded from the ſtrict Penning 
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of it and for that Purpoſe are named in the Preamble, that C H AP. 
is to Perſons committing Robbery or Burglary in one IX. 
County and flying into another, and there convicted of 

Larceny. 

Tk Statute of the 1* Edt. 6. did not, as I before ob- 

ſerved, extend to Acceſſaries before the Fact, who frequent- 
ly in a juſt Eſtimate of Things are more criminal than the 
Principals. To ſupply this great Defed the 4% and 5m f 
Ph. and Mary ouſteth theſe Acceſiaries in Murder and the 4. 5. Ph. and 
other Offences enumerated in the 1** of Edu. the Gb and M. c. 4. 
ſome others, and in the Enumeration of particulars nameth 

the Offence of Wilſul Burning of Houſer. BE. 
Tk Operation of this AQ, and what Influence it had 

on Powlter's Caſe will be preſently contidered. 

_ Lorp Hale in the Paſſage i laſt cited from him faith 

that the 234 H. 8. never was revived with regard to the Of- 

fence of wilful Burning. This Obſervation ſuggeſteth the 

great Abſurdity of ſuppoſing the 25 H. 8. to have been 

revived in toto without reviving the 234. For both the 

Acts, as far as concerneth this Point, are to be conſidered 

as forming one entire Syſtem of Police with regard to the 
Offences which are made the Objects of them. The For- 
mer extendeth to the Caſes which ordinarily occur, Con- 
_ viftions by Verdidt or Confeſſion. The latter to ſuch as very 
ſeldom happen, and are omitted in the former through 
meer Over-ſight, the Caſes of ſtanding Mute & c. This being 

the State of the Caſe, it is extremely difficult to conceive 
that the Legiſlature ſhould ſeriouſly intend to revive the 

one in toto without reviving the other; that they ſhould 

think of reviving a whole Act, Part of which is meerly 

auxiliary to a former, without reviving that for the ef- 
fectuating of which the other was made. IG, 

HAT x having rejected the Notion of the Revival of the 

25% H. 8. in toto addeth, Therefore the laſt, and I think 

* the ſureſt Anſwer to the Difficulty: is, that the Statute of 
the 34 and 4 Pb. and M. taking away Clergy in all Ca- 
* ſes from him that maliciouſſy commandeth, hireth, or 
counſelleth the wilful Burning, doth by neceſſary Conſe- 
* quence take away Clergy-in all Cafes from the Principal 
** Offender.” e 
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CHAP. 


DISCOURSE Il. 


THa1s is the Bottom upon which he, upon full Conſi- 
deration of the Point, thinketh it may be ſafely reſted. 
And, in truth, upon this Bottom, and former Precedents, 
which were carefully conſulted, I think it was reſted in 
Powlter's Caſe. For though Lord Coke in his Report of 
that Caſe ſtrongly laboureth the Point of the Revival of 
the 25h H. 8. in toto, and ſaith the Court ſo reſolved : yet 
it is very plain from his own Report of the Caſe, that 


others of the Judges, bow Many or Ibo he doth not ſay, 


did not concur with him in that Opinion. But when he 
mentioneth the Statute of Ph. and M., as one Ground of 


W 11. Co. 3 5. 4. the Reſolution, he ſaith, This was taken by Divers of 


the Juſtices,” by Whom or how Many be doth not ſay, to 
“ be a good Interpretation by the whole Parliament of all 


ce the ſaid A&s concerning this Matter. For if the Princi- 
* pal ſhould have his Clergy, it would be abſurd, and 


ce what was never {een in our Law, that Clergy ſhould be 
4 taken from the Acceſſary before And Secondly, it would 


ce be in vain to take away Clergy from the Acceſſary, and 

ce leave the Principal to have his Clergy. For if the Princi- 
«© pal hath his Clergy before Judgment, the Acceſlary ſhall 

© not be arraigned.” “ W . 
Tu is Reaſoning he faith had it's Weight with Divers 

of the Judges : moſt probably it was, together with the 

conſtant Practice in like Caſes, the Principal Ground of the 

Reſolution in that Caſe. For if the Caſe of a Perſon plead- 
ing to the Indiment was not within the 25 H. 8. but 
ſtood purely on the 23, as undoubtedly it did, then the 

bare Revival of the Statute of the 25th, ſuppoſing it to have 
been revived in foto, could not have affected the Caſe of 
Foꝛolter; for he pleaded Not Guilty, and was convicted by 
Verdict. CCC 

LoD Cite admitteth that the 234 H. 8. is not revived 
by the 5 and 6. E. 6. Hale, as I before obſerved, faith 
the ſame : but Coke, ſtill preſuming that the 25** is revi- 
ved in toto, ſuppoſeth that the Caſe of a Conviction by 
Verdict or Confeſſion is within the Letter of that Act. The 
Words, as he citeth them, are, * He” [the Perſon Stand- 
ing Mute, &c.] “ ſhall loſe the Benefit of Clergy, in like 
manner as it he had directly pleaded ETC, and there- 


upon had been found guilty, according to the Laws of the 
| ; : (c L and.“ 


* 


| upon 
| fideri 


H. 8. 


OF HOMICIDE. 


« Land.” From this Clauſe ſ cited he concludeth that C H A P, 


every Perſon convicted by Verdict or Confeſſion of any of 
the Crimes mentioned in the ACt, is ouſted of Clergy with- 
out recurring to the Att of the 230. 

A little more Caution in this Citation would have over- 
turned one Branch of his Lordſhip's Concluſion, I mean 
with regard to a Conviction upon a Conf: ion. For the &c. 
here thrown in covereth ſome very material Words which 
the learned Reporter in Juſtice to the Argument ſhould not 
have ſunk. The Words of the Act are, Shall loſe the Be- 
« nefit of Clergy in like manner as if he had directly plead- 
„% ed Nor GuiLTy, and thereupon had been found Guilty, 
« according to the Laws of the Land.“ Ts here a ſingle 
Word that reacheth the Caſe of a Confeſſion? or can the 
Clauſe by Conſtruction be made to reach it? quite the con- 
trary. The learned Judge himſelf in the Page next before 
admitteth, that had the 23d HF. 8. been ſo worded the Caſe 
of a Confeſſion could not have been brought within that Act. 
By what Rule of Conſtruction therefore is it brought with- 
in this? : 5 

Ax p with regard to the true Scope and Intention of the 
Statute, ſurely it was not the Intent of it Adtum agere; it 
was not to provide for the Caſes of Conviction by Verdict 
or Confeſſion, which the 234 H. 8. then in full force, had 
elfectually provided for. The plain Intent was to provide 
for Caſes not before provided for, the caſes of ſtanding 
mute, &c. and none other; as any one may ſee who will 
conſider the nature of the Act, and read it with due At- 
tention. 5 

I was willing to enter ſomewhat largely into the Point of 
the Revival of the 25th H. 8. though perhaps it hath led 
me a little too far from the Subject I have been purſuing : 
| becauſe'a great Deal of the Confuſion and Obſcurity which 
| hath been thrown over the Law touching Clergy, as it ſtood 
upon the Ads of H. 8. and Edw. 6. hath ariſen from con- 
| fidering the Act of the 251, and ſometimes even the 234 
H. 8. as revived; and from blending them with the 
| Statutes of Ed. 6. as Parts of one Syſtem of Law touch- 
| ing the Allowance or Non-allowance of Clergy. 
| In my Opinion both the Acts were ſuperſeded, as far as 
| concerned the Allowance or Non- allowance of Clergy, by 
mY e I 
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the 5 and 6) Ed. 6. in Part, and for the Purpoſe h. far: 
mentioned, revived that of the 25th, and the Statute of 4, 
and Mary put the Matter out of Doubt with regard to 
Arſon. | : 

2 Judgment in Powlter's Caſe was founded in ſound 
Senſe, and upon legal Principles, though not upon thoſe 
the learned Reporter hath choſen to found it upon. 


SECT. 9. From the rules here laid down with what 
hath been offered by way of Illuſtration of them, it appear- 
eth that the Law conſidereth the Offences of Murder and 
Petit Treaſon as ſubſtantially the ſame Offence, differing 
only in Degree. I he latter aggravated by the Allegiance, 
however low, which the Murderer owed to the Deceaſed, 
And in conſequence of that Circumſtance of Aggravation, 
and of that alone, the Judgment upon a Conviction is more 
grievous in one Caſe, than in the other. Though in com- 
mon Practice no material Difference is made in the manner 
of the Execution, unleſs in ſome very ſpecial Caſes, 
I remember a Woman“ for the Murder of her Huſband 
under Circumſtances of high and uncommon Aggravation 
literally Burnt Alive. And we are told thatin aCaſe of Fe- 

tit 'Treaſon the Prifoner was by Order of the Court drawn 

immediately after Sentence from e na er hal to Ty- 

burn without the poor Comfort of an Hurdle, or any other 

thing to keep his Head and Body from the Ground. This 
Severity the Judgment to be Drawn formerly imported; 
though now Drawn upon on Hurdle is become Part of the | 
Judgment in all Caſes of Treaſon. 


SECT. 10. TukRE are, it muſt be admitted, ſome In- 
ſtances in which the Law maketh a wide Difference be- 
 tweenPetit Treaſon and Murder, with regard to the Trial 
and Method of Conviction. But that Difference is not 
founded in the different Nature of the Offences, but upon 
meer poſitive Inſtitutions. V 
Tux Statute of the 22. H. g. c. 14. reduced the Peremp- 
tory Challenge in the Caſe of Petit Treaſon to 20. The 

| hah 28 


Catbarine Hayes. Convicted at the Old Bayly in Atril 1726. 


OF HOMICIDE. 


28. Edw. 3. c. 13. which extended to Petit "Treaſon, in- C H A P. 
Both theſe 


troduced the Trial per Medietatem Lingue. 
Statutes were virtually repealed by the 1. and 2. Ph. and M. 
. 0. which provideth that in all Caſes a of Treaſon the 
Trial ſhall be according to the Courſe and Order of the 


Common-Law. This reſtored the peremptory Challenge 


of 335. | 
Tas l. Edw. 6. c. 12. expreſſy requireth two Wit- 


neſſes upon the Indictment and at the Trial, as well in the 


Caſe of Petit as High Treaſon; and the 5. and 6. Edro. 6. 
c. 11. by general Words extending to all Treaſons, requi- 
reth that the Witneſſes, if living, ſhall be examined in 
Perſon upon the Trial in open Court. Theſe Statutes are 
fill in Force. And although ſome Improvements have 


been made by the Statute of King William, yet as that 


Statute extendeth only to the ſeveral Species of High 


Treaſon therein provided for, the Caſe of Petit Treafon 


ſtandeth ſolely on thoſe of Edw. 6, 


Upox the Foot of the 5. afd 6. Edw. 6. Depoſitions of 
Witneſſes taken by the Coroner, or Informations taken 


before Juſtices of the Peace, and certified to the Goal 


Delivery purſuant to the Statute, are not Evidence where- 1 


337 


IX. 


2. Ph. and 


on to ground a Conviction for Petit Treaſon, if the Party M. c. 13. 


be living, though unable to travel or kept out of the Way 1. Hale 305. 
r 2, Hale 284. 


by the Priſoner or by his Procurement. 

TES E I conceive are the only Inſtances wherein the 
Law maketh a Difference between the Caſes of Petit 
Treaſon and Murder. And this Difference is plainly 


Matter of poſitive Inſtitution, and doth not ariſe out of 


che different Nature of the Offences. 


END OF THE DISCOURSE 
ON HOMICIDE. 
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CHAP. I. 


07 Acc omplices in 7 reaſon, and of Perſons preſert 
| | aiding and abetting in Felony. 


FNDER this Head ſomething will be ſaid briefly 
ä touching the Connection which in Judgment of Law 
ſubſiſteth between Principals and Acceſſaries in Felony, 
and the Relation they ſtand in to each other. 

Bur I have in the Title of this Diſcourſe choſen to 
make uſe of the Term Accomplices. Becauſe it taketh in 
all the Participes Criminis, as well in High Treaſon as Fe- 
lony. And in the Latter, whether they are conſidered in 
| fri legal Propriety as Principals in the firſt or ſecond 
Degree, or meerly as Acceſſaries before or after the Fact. 


"SECT. i. Tri is well known that in the Language &X SECT. i. 
the Law there are no Acceſſaries in High Treaſon, all are e 
Principals. Every Inſtance of Incitement, Aid or Protec- 
tion, which in the Caſe of Felony will render a Man an 
Acceſſary before or after the Fact, in the Caſe of High 
Treaſon whether it be Treaſon at Common Law or by Sta- 
tute, will make him a Principal in Treaſon; unleſs the 
Caſe be otherwiſe provided for by the Statute creating the See to this 
Offence, or where the ſpecial Penning of the Act leadeth Purpoſe 
to a different Conſtruction. 1. Hale 233. 

This Rule hath long obtained, and will not now be ---237, 328. 
controverted. But I think it a Matter of great Importance 376. 

that the Rule be rightly underſtood, I mean with thoſe 
Limitations which ſound Senſe and common Equity re- = 
quire. For Caſes have frequently happened, where an Of- - 
tender in the final Iſſue of the Proſecution may be conſider- 

ed as a Principal in Treaſon ; and yet during the interme- 
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34 DISCO URS E III. 
C HA p. diate Steps towards his Conviction, he ought from a Prin- 
I. ciple of natural ſuſtice to be conſidered meerly as in the 
: Nature of an Acceſſary before or after the Fact. 
For Inftance, A. adviſeth B. to counterfeit the King's 


Coin or Seals, or indeed to commit any of the Offences de. 
clared Treaſon by the 25, Edw, 3. and furniſheth him 


with Means for that Purpoſe; (that Species of Treaſon 
Which in Judgment of Law falleth within the Clauſe of 
Compaſling the Death of the King, Queen, or Prince al- 
ways excepted.) If B. in conſequence of this Advice and 
Encouragement doth the Fact, A. is a Principal in the 
Treaſon. For ſuch Advice and Aſſiſtance in the Caſe of 
Felony would have made him an Acceſſary before the 

| Fact; and in High Treaſon there are no Acceſſaries, all 
are Principals. But if B. forbeareth to commit the Fact to 
which he is incited, A. cannot be a Traitor meerly on ac- 
count of this Advice and Encouragement, though his Be- 


haviour hath been highly criminal. For bare Advice or In- 


citement, how wicked ſoever, unleſs in the Caſes already 
excepted, will not bring a Man within the Statute, where 
no Treaſon hath been committed in conſequence of it. 
S8o in the Caſe of Aſſiſtance or Protection ſuppoſed to 
be given to a Traitor after the Fact, the Party knowingly 
affording ſuch Protection, if the Treaſon hath been in Fadi 
committed, will be a Principal in Treaſon for the Reaſons 
already mentioned. But if a Perſon lying probably un- 
der a Suſpicion of. Guilt, conſcious of/ his own Innocence 
ſhould think it adviſeable to withdraw and patiently to wait 
the Iſſue of Things when the Storm which gathereth round 
him ſhall be blown over ; the Party who received and har- 
boured him during his Retreat cannot be a Traitor for ſo 
doing; provided the Conduct of his Friend ſhall appear 
AApon Examination to have been blamelels. 
3 Inſt. 9. Lo ap Chief Juſtice Coke, who while he was in the 
138. Service of the Crown ſeemeth to have had no Bowels in 
State-Proſecutions, when he layeth down and applieth the 
Rule I have mentioned, that all are Principals in Treaſon, 
plainly goeth upon a Suppoſition that the Treaſon preſu- 
med to have been procured was afterwards in Fact commit- 
ted; or that the Party ſuppoſed to have been knowingly 


received and harboured had been actually guilty of High 


'Treaſon. 


/ 


— 


r . . yas 


OF AccoMPLICES. 


'Treaſoit. It would have been abſurd to the laſt Degree to 
have gone upon any other Suppoſition; For it cannot be 
ſaid with any Sort of Propriety that a Perſon procured an 
Offence to be committed which in Truth never was com- 
mitted; or that any Perſon knowingly, viz. with a full 


343 
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Knowledge of ' a Treaſon to have been committed, (that 1 


take to be the legal Senſe of the Term knowingly,) received 
and' harboured the Traitor, if ſuch Treaſon never had 
been committed by him. 
Tukxx needeth very little to evince the Truth of this 
Qbſervation more than to give a proper Attention to the 
Rule already mentioned, that every Act which in the Caſe 


of Pelony will render a Man an deceffary will in ibe Caſe of 


Treaſon make bim a Principal. Eſpecially if we add to it, 
according to Lord Hale, that nothing ſhort FA ſuch an Af 
will, What Circumſtance therefore is neceſſary to render 


1. Hale 239. 


a Man an Aeceſſary in Felony ? plainly this above all o- 


thers, that the Helony charged upon the Principal bath been 
in Fact committed by him. For which Reaſon no Verdict 
can paſs againſt the Acceſſary till the Truth of this ſingle 


Fact ſhall have been legally eſtabliſhed ; either by the Con- 
viction of the Principal if he continueth ameſnable to Juſ- 


tice; or by Judgment of Outlawry if he abſcondeth or 


{flyeth. Unleſs the Acceſſary chooſeth to waive the Bene- 


fit of the Law, and to ſubmit to a Trial. 


| Tris Rule is founded in good Senſe and natural Tuf- | 
tice. The Acceſlary is indeed a Felon, but guilty of a Fe- 


lony of a different Kind from that of the Principal. It is, 


if I may uſe the Expreſſion, a derivative Felony connected 


with and ariſing out of that of the Principal and cannot 


exiſt without it. 
' WazrHER the ſame equitable Rule is by Parity of 
Renten to be extended to treaſonable Actions of a ſimilar 


Nature, I mean to ſuch as are of the derivative Kind, and 


though in the Language of the Law ſtiled principal Trea- 
fons, yet partaking of the Nature of meer acceſſorial Of- 


| fences, cometh now to be conſidered. This is the Point of 
Importance hinted at in the Outſet of this Diſcourſe. For 


if in Proſecutions for Treaſons of this Kind the fame Rule 
of Equity be obſerved as in Caſes of Felony, it will become 


= Matter of very ſmall 7 to have been learning 
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344 180 U R S E III. 
C H A P.. by what ſpecial technical Expreſſion we are to defcribe the 
1. Offence. e ee 
I. Vol. Chap. Lon p Chief Juſtice Hale ſpendeth a whole Chapter on 
22. f. 233. this Point; which he intitleth, © Concerning Principals and 
77239. 1 Acceſſaries in High Treaſon.” And though in Confor. 
: mity to the eſtabliſhed Mode of ſpeaking, he calleth every 
- Perſon who can any ways be conſidered as an Accomplice 
5 in Treaſon a Principal in it; yet when he cometh to ſpeak 
of the Courſe and Order to be obſerved in the Proſecution 
of the Offenders, he conſidereth thoſe Accomplices whoſe 
ſuppoſed Guilt is connected with and dependeth upon the 
real Guilt of another in the Light of meer Acceſlaries; 
: and ſtateth a few Caſes by way of Illuſtration and Proof. 
| A Perſon is committed to Priſon for High Treaſon, the 
\ Goaler voluntarily ſuffereth him to eſcape ; or a Stranger 
kn:wing of ſuch Commitment breaketh the Priſon and fet- 
teth him at large; or knowingly reſcueth him after an 
Arreſt and before he is brought to Priſon. In all theſe 
- Caſes the Goaler and the Perſon breaking Priſon or reſcu- 
ing, whom he in a Paſſage 1 ſhall preſently cite calleth a 
Kind of Acceſſaries, are Principals in Treaſon, if the Party 
impriſoned were really a Traitor. If he was not ſo, it will 
be no Treaſon in them. And therefore they ſhall not be 
arraigned till the principal Offender be convict. For it 
he be acquitted of the principal Offence the others ſhall 


TFF 5 OE 

Cro. Car. I have uſed the Words knowing and knowingly, becauſel 
583. think that Circumſtance is a neceſſary Ingredient in the 
Jones (W.) Caſe; It is true it was reſolved in Benſtead's Caſe cited 
455 bere by the learned Author and at p. 141, but I think not 


. | with entire Approbation of the Rule, that the Party breaking 
4. Priſon would have been guilty of Treafon though he had 
"i | NOT known'that Traitors were there. I am by no Means 
1. H. 6. 5. b. ſatisfied with this Opinion. For the ſingle Authority upon 
by” which this Point is ſaid by Hale to have been ſo ruled doth. 
| *u= by no Means warrant it. The Book expreſly ſtateth it, that 
Bro. Treaſon, the Party did know that Traitors were there, And Brooke 
_ RE who abridgeth the Caſe is expreſs to the ſame Purpoſe, 
2. Inſt. 590. © Stiant que Traitors fueront en ceo.” And Coke citing the 
ſame Caſe layeth a great Streſs on this Circumſtance, that the 
Party knew that Traitors were there, and conducted them 
out of Priſon. 15 : 5 
= I have 
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L have upon another Occaſion taken ſome notice of this C H A P. 
ſhort and imperfect report of Benſtead's Caſe, and obſerved _ J. 
that the Proſecution againſt him appeareth to have been Diſc. 1. Ch. 
carried on with uncommon Expedition, not to ſay with 2. 8. 5+ 
ſome Degree of Precipitancy. And probably the forcing of 
Priſon Doors, as many were forced dnring the Tumult, was 
given in Evidence on his Trial among other Outrages of the 
Night, as Overt- Acts of levying War; the Species of Trea- 
ſon for which he ſtood indifted. 7 
T xx ſame Rule of Equity and natural Juſtice the learn- 
ed Judge in another Place applieth to the Caſe of felonious 1. Hale 598. 
Eſcapes and Reſcues, and addeth, © If the Principal Of- 1 
« fender be convicted and hath his Clergy, I think the 
« Goaler or Reſcuer ſhall never be put to anſwer the Eſcape 
* or Reſcue. As the Acceſſary where the Principal hath bis 
« Clergy is thereby diſcharged.* For the Reſcuer and Offi- 
cer are @ Kind of Acceſſaries.” „ Th 
Hz calleth them a Kind of Acceſſaries, becauſe there 
can be no felonious Eſcape or Reſcue where no Felon 
had been previouſly committed. But in ſtrict legal Pro- 
priety they are not Acceſlaries to the original Felony. For 
though a Man ſhould be committed for many Felonies, 
yet the Eſcape or Reſcue is conſidered as one {ingle Felony 
and is fo charged. . : 1. Hale 599. 
Wirk Regard to a Perſon knowingly receiving and har 
bouring a Traitor, the learned Judge in the Place lately ci- 1. Vol. 
led argueth, That though he is in the Eye of the Law a Chap. 22. 
principal Traitor and ſhall not be ſaid to be an Acceſſary, 
yet thus much be partaketh of an Acceſſary, his Indictment 
muſt be Special of the Receipt and not of the Principal 
Treaſon. If he is Indicted by a ſeveral Indictment, he 
ſhall not be Tried 'till the Principal be convicted. If in 
the ſame Indictment with the Principal, the Jury muſt be 
| charged to inquire firſt of the principal Offender, and if 
they find him guilty, then of the Receipt; and if the 
. —8 


The Iſt of Q. Anne hath provided for this Caſe and for the Caſe of a Par- Seſſ. 2. c 9 
don of the Principal after Conviction. But in the Treaſons of the acceſlorial 5 
nd already mentioned, and which will be mentioned, I do not conceĩve that | 
uy Rule of Equity or natural Juſtice would be infringed by giving the Rule 
* That in J. reaſon there are no Acceſſaries, all are Principals,” it's utmoſt 
| Extent againſt every Accomplice; though the principal Offender ſhould be 
pardoned or die after Conviction and before Attainder. I ſhall enlarge a 
little as to this Point in the Caſe of Acceſſaries in Felony in it's proper Place. 


f 


| 
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CH A Þ. Principal be not guilty, then to acquit both. For though 
I. in the Eye of the Law they are both Principals in Treaſon 
Toyet in Truth he (the Receiver) is ſo far an Acceſſry 

that he cannot be guilty if the Principal be innocent. 
4 St. Ti. Ix the Caſe of Mrs. Liſle whoſe hard Fate it was to fal 
i130. into the Hands of perhaps the worſt Judge that ever dif. 
5 graced Weftminſter- Hall, no Regard was paid to this Doc. 
. trine. I would not be thought to mention this Caſe as an 
Authority upon which a Doubt can at this Day be poſſibly 
raiſed. I do it for the Sake of what happened afterwards; 
- - which I take to be an Authority with me. Her Attainder 
Was afterwards reverſed in Parliament: and the AQ reci- 
teth among other Hardſhips of her Caſe, that the was 
by an irregular and undue Proſecution indicted for en- 
ec tertaining and concealing John Hicks a falſe Traitor 
„ knowing him to be ſuch; thongb the ſaid Hicks was nt 
& atthe Fime of the Trial attainted or convicted of any ſuch 


— 


5 n 5 3 e 

1. Hale 613. Tn E ſame learned Author in other Parts of his Work 
2. Hale 223. argueth to the Purpoſe for which I have already cited him; 
aälkanqd applieth the ſame Rule of Equity to the Caſe of a Per- 
| Ton indicted for contriving, abetting, aiding, or conſent- 
ing to Treaſon: which happeneth never to have been carri- 

ed into Execution. FS ” 
Bur here we muſt diſtinguiſh, though the learned Judge 
| ſpeaking in general Terms appoſite to his preſent Purpoſe 
_ doth not. For with regard to every Inſtance of Incitement, 
Conſent, Approbation, or previous Abetment in that Spe- 
cies of Treaſon which falleth under the Branch of the dta- 
tute touching the Compaſſing the Death of the King, 
Queen, or Prince, every ſuch Treaſon is in it's own Na- 
ture, independently of all other Circumſtances or Events, 
a acompleat Overt-A& of Compaſling ; though the Fact ort 
ginally in Contemplation of the Parties ſhould never be ef- 
feed or ſo much as attempted... A. inciteth-B. to a Tre 
fon of this Kind, B. in Abhorrence of the Crime, and from 
a juſt Senſe of the Duty every Man oweth to his King and 
Country, and which every good Man in the like Circum- 
ſtance will pay, maketh a Diſcovery; by Means wherevt 
A. is brought to Juſtice. This Incitement on the Part of 
A. is a compleat Overt-A@ of Treaſon within this Dink? 
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of the Statute, and hath no Sort of Connection with or CHAP. | 
neceſſary Dependence upon the future Behaviour of B. L ; 


1 
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And therefore whatever the learned Author hath advanced 
in general Terms touching fruitleſs ineffeQtual Advice or 
Incitement to treaſonable Practices, muſt be underſtood of 
ſuch Treaſons only as do not fall within this Branch of the 
Statute. 


2 * 
— — —— 
Morn | . _ & 


8 E CT, 2. Icome now to conſider the Caſeof Accom- SECT. 2. 
plices in Felony. 

Wr EE two or more are to be brought to Jallice for 
one and the ſame Felony, they are conſidered in the Light 
either of Principals in the firſt Degree, as having actually 
and with their own Hands committed the Fact; or of 
Principals in the ſecond Degree, as having been preſent 
aiding and abetting at the Commiſſion of it; or of Ac- 
ceſſaries before or after the Fact. | 

Tux Diſtinction between Principals i in the firſt and ſe- 
cond Degrees, or to ſpeak more properly, the Courſe and 
Order of proceeding againſt Offenders founded on that Diſ- 
tinction, ſeemeth to have been unknown to the moſt an- 
tient Writers on our Law; who conſidered the Perſons 
preſent aiding and abetting in no other Light than as Ac- 
ceſſaries AT the Fact, and conſequently not liable to be 
brought to Trial *till the principal Offenders ſhould be 
convicted or outlawed. 

Tuis ſeemeth to be agreed by the beſt of our modern 
Writers ; and therefore I will not ſpend Time in tranſcri- 
bing many Authorities from the Antients. One or two [ 
will briefly cite and refer to others. 

BxacTon * ſpeaking of the Courſe of Proceeding 
where the principal Offender is not ameſnable to Juſtice 
ſaith, „ Appellati uero de Forcia /alvs attachientur quouſque 
M appel ati de Facto convincantur.“ But where all are a- 
meſnable, . Procedatur contra omnes per Ordinem : dum 
wy : Famen illi de Forcia non reſpondeant antequam Factum 

* convincatur.” 

. ſpeaketh to che fame Purpoſe and almoſt in 7% 1. c. 31. 
Braffon 's Words. And ihe Mirror. in enumerating the ſe- S. 8. 


veral 


* De Coron. c. 8. S. 3. and c. 12. S. 9. to the End of the 
Chapter. 


+ Ch. 19. S. 4. 5. and to the ſame Purpoſe ſee 4. E. 1. St. 2. 
de Officio Coronatoris, 


hol L $48 tbr Aon > 2 
* er r * 2 * 
0 * r dz x, 3 
DNAS IEEE LL ONES, * 
- ” py . — ̃ Netnds lor 


N 3 22 ” * 
"I — ”s * 2 " 
* 2 — * 2 


— Re 8 
x . = < 
. BETS ny 


I. 5: 


Bradt. de 
Coron. c. 19. 


%F go! 


DISCOURSE: 

veral Sorts of Acceſſaries, among others, mentionet\; 
& Ceux que ſont en la Porre.”. Rs | 

I have here taken it for granted that by the Appellati de 
Forcid theſe Authors meant- Perſons preſent aiding and a- 
betting. The Appeal de Forcia proveth this beyond the 
Poſſibility of a Contradiction. A. appellat B. de Forciz 
&« quod idem B. venit cum prædicto C. (the Perpetrator) & 


«© tenuit ipſum D. (the Deceaſed) guamdin ipſe C. illum in. 
ter fecit.“ In the Caſe of Rape the Appeal de Forcid is 


to the ſame Purpoſe, * mutat:; mutandis ; plainly importing 


that the Defendant was preſent aiding and abetting at the 
Fact. N zo 3 
I am aware of the Senſe Coke putteth upon the Words 


_ Commandment, Force, Aid, or Receipt, in his Comment 


on the Statute of Weftm. 1. That none of them import mare 


than the Offence Acceſſaries before er after the Fact. And 


See Stanf. 
41. A. ; 


See 40. Edw. 


3 * 3 
Lib. Aſſ. 240. 
.. 
Sce Plow d. 
97 


I admit that they muſt a be ſo underſtood, thongh the 
original Import of the Word Force in the Act was confined 


to thoſe we now call Principals in the ſecond Degree. But 


the great Inconvenience of the Rule I have mentioned 
touching the Courſe and Order of Proceeding againſt Ac- 
complices in Felony, tending as it plainly did to the total 
Obſtruction of Juſtice in many Caſes and to great Delays 
in others, induced the Judges from a Principal of true po- 


Htical Juſtice to come into the Rule now ſettled, That all 
Perſons preſent aiding and abetting are Principals. 


TH1s Rule was not thoroughly eſtabliſhed till after the 


Time of Edward the Third. And ſo late as the Firſt of 


Queen Mary a Chief Juſtice of England greatly doubted of 
it. Though indeed it had been ſufficiently eſtabliſhed and 
the Diſtinction between Principals in the firſt and ſecond 
Degrees was well known long before that Time. _ 
| NoTHING needeth to be faid by way of Explanation 
touching Principals in the firſt Degree. What Adts of 
Concurrence are neceſſary to render a Perſon a Principal 


in the ſecond Degree, viz. as an Aider and Abetter, 1s 
now to be conſidered, e ELD 


* Brad de . ch. 28. 8. 4. 5. And to the ſame Purpoſe 
ſee c. 21. S8. 8. the Detendant's Oath upon joining Battle in àn 
Appeal. | | 


— 
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CHAP, 
SE C T. 3. Ty ſt be preſent at the Perpetration, I. 
(irik he can be no more than an Acceſſary before the SE CT. 3. 
Fact; except in ſome ſpecial Caſes founded in Neceſſity 
and political Juſtice, I mean that Juſtice which is due to 
the Publick, Ne Maleficia remaneant impunita. 
4. with Intention to deſtroy B. layeth Poiſon properly Keil. 52. 53; 
diſguiſed in his Way, B. taketh it and dieth. A. though 
abſent when the Poiſon was taken is a Principal. And if 
this had been done at the Inſtigation of C. he if abſent. 
would have been no more than an Acceſſary in the Mur- 
der; unleſs they had both mingled the Poiſon and laid it 
in the Way of B. For in that Caſe both of them would 
have been Principals, each of them having gone as far as 
the other towards Perpetration. . 
| Ir A. had prepared the Poiſon and delivered it to D. to 
be adminiſtered to B. as a Medicine, and D. accordingly : 
in the Abſence of A. had adminiſtered it not &nowing that 
it was Poiſon, and B. had died of it, A. would have been 
a Principal in the Murder, upon the ſame Foot of Neceſſi- 
ty. For D. being innocent A. muſt have gone wholly un- 
puniſhed if he could not have been conſidered as a Princi- 
pal. But if D. had known of the Poiſon as well as A. did, 
he would have been a Principal in the Murder, and A. if 
abſent an Acceſſary before the Fact. For the Rule of 
Neceſſity already mentioned doth not here take Place. 
Tux Law is the ſame in the Caſe of inciting a Madman 
or a Child not at Vears of Diſcretion to commit Murder or 
other Felony in the Abſence of the Perſon inciting. And 
therefore in the Caſe of Anne Courſe reported before, who 
was indicted as an Acceſlary before the Fact, it was very 
properly ſtated by the learned Judge before whom ſhe was 
convicted, that the Daughter who committed the Fact at 
the Inſtigation of the Mother was of the Age of 14, and of 
| ſuficient Diſcretion. For had the Mother e e as ſne 
threatened ſhe would, the leaſt of her Children, ſhe muſt 
| have been indicted as the Principal, ſince the Child not 
being of Years of Diſcretion was innocent. 


1. Hale 616. 


SECT. 4. "Winn the Law requireth the Protea of SE 0 T. + 
| the e at the Verpetration of the Fact in order to 
| 3 render 
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proper Places. 


DISCOURSE III. 


render him a Principal, it doth not require a ſtrict aqua 
immediate Preſence, ſuch a Preſence as would make him 
an Eye or Ear-Witneſs of what paſſeth. | 
SEVERAL Perſons ſet out together, or in ſmall Parties 
upon one common Deſign, be it Murder or other Felony, 
or for any other Purpoſe unlawful in itſelf, and each tak. 


eth the Part aſſigned him: Some to commit the Fact, o. 


thers to watch at proper Diſtances and Stations to pre. 
vent a Surprize, or to favour if Need be, the Eſcape of 
thoſe who are more immediately engaged. They are all, 
provided the Fact be committed, in the Eye of the Law 
preſent at it. For it was made a common Cauſe with 
them, each Man operated in his Station at one and the 


ſame Inſtant towards the ſame common End; and the 


Part each Man took tended to give Countenance, Encou- 
ragement, and Protection to the whole Gang, and to in- 
ſure the Succeſs of their common Enterprize. 

I will not here multiply Caſes upon the Head of con- 
ſtructive Preſence. This may be ſufficient by way of II. 
luſtration. Others founded in the ſame Principle of mu- 
tual Concert, Aid, and Protection will fall in in their 


| 


SECT. 5, In order to render a Perſon an Accom- 
plice and a Principal in Felony, he muſt be aiding and a- 
betting at the Fact, or ready to afford aſſiſtance it neceſſa- 

And therefore if 4. happeneth to be preſent at a 
Murder for Inſtance, and taketh no Part in it, nor endez- 


voureth to prevent it, nor apprehendeth the Murderer, 


nor levyeth Hue and Cry after him, this ſtrange Beha- 
viour of his though highly criminal, will not of itſelf 
render him either Principal or Acceſſa . 


f that Kind of Ho- 


7 


I would be here underſtood to ſpeak o 


micide amounting in Conſtruction of Law to Murder, 
which is uſually committed openly and before Witneſſes, 
For in the Caſe of Aſſaſſinations done in private, to which 


Witneſſes who are not Partakers in the Guilt are ver) 
rarely admitted, the Circumſtances I have mentioned 
may be made uſe of againſt A. as Evidence of Conſent and 


| Concurrence on his Part; and in that Light ſhould be left 


OF ACCOMPLICES. 


SECT. 6. Bur if a Fat amounting to Murder 
ſhould be committed in Proſecution of ſome unlawful 
Purpoſe, though it were but a bare Treſpaſs, to which A. 
in the Caſe laſt ſtated had conſented, and he had gone in 
order to give Aſſiſtance, if Need were, for carrying it in- 
to Execution, this would have amounted to Murder in 


him, and in every Perſon preſent and joining with him. Keil. 116. 


The Law would be juſt the ſame though the. Party ſlain 
had been an utter Stranger and had taken no Part on either 
Side, but had come with a friendly Intention towards 
both, and to accommodate Matters between them. 

Ir is true here might be no ſpecial Malice againſt the 
Party ſlain, nor deliberate Intention to hurt him; but if 


the Fact was committed in Proſecution of the original Pur- 


poſe which was unlawful, the whole Party will be involved 
in the Guilt of him who gave the Blow. For in Combi- 
nations of this Kind the mortal Stroke though given by 
one of the Party is conſidered in the Eye of the Law and 
of found Reaſon too, as given by every Individual preſent 
and abetting. The Perſon actually giving the Stroke is 


no more than the Hand or Inſtrument by which the o- 


thers ſtrike. 


And therefore where the Inditment chargeth, that H. 1. Hale 437. 


gave the mortal Stroke, and that B. and C. were preſent 463. 


aiding and abetting; if it cometh out in Evidence that B. 2. Hale 344. 


was the Perſon who gave the Stroke, and that A. and C. 345. 


were preſent aiding and abetting, they may be all found 


guilty of Murder or Manſlaughter at Common-Law, as 


Circumſtances may vary the Caſe. The Identity of the 
Perſon ſuppoſed to have given the Stroke is but a Circum- 
ſtance and in this Caſe a very immaterial one, the Stroke 
of one is in Conſideration of Law the Stroke of all. But 
in a Proſecution on the Statute of Stabbing it is otherwiſe 
| for a Reaſon I have already given. x 


SECT. J. I have by way of Caution ſuppoſed that the 


Murder was committed in Proſecution of ſome unlawful 


Purpoſe, ſome common Deſign in which the combining 


Parties were united, and for the effecting whereof they 
| had aſſembled. For unleſs this ſhall appear though the 


Perſon 
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 *DA1S COURSE UE: 
CHAP. Perſon giving the mortal Blow may himſelf be guilty of 
I. Murder, (he may poſſibly have conceived Malice again 
1 the Deceaſed and taken the Opportunity. which the Con. 
fuſion of a Croud or Darkneſs of the Night afford to exe. 
cute his private Revenge,) he, I ſay, may be guilty of 
Murder, or if it were upon a ſudden Quarrel, of Man- 
ſlaughter; and yet the others who came together for a 
different Purpoſe will not be involved in his Guilt, And 
Keil. 111. therefore in Plummer's Caſe this Circumſtance not being 
found by the ſpecial Verdict, nor any other Fact found 
from which the Court could with Certainty draw the Con- 
cluſion that the Gun was diſcharged in Proſecution of the 
Deſign in which the Gang was united, Plummer was dif. 
hae ＋ 232 
In that Cafe the Verdict ſtated, that Plummer and his 
Accomplices were aſſembled in order to tranſport Wool of 
the Growth'of England to France contrary to the Statute, 
That an Officer of the Crown duly authorized for that 
Purpoſe met and oppoſed them. That during the Scuffle 
which enſued a Gun was diſcharged by one of the Offen- 
ders, and Jobn Harding one of the ſame Gang was killed. 
The Queſtion was, whether Plummer and the reſt of his 
Party were guilty of this Murder, - Sn 
. Tr was agreed by the Court, 1, that had the King's 
Officer or any of his Aſſiſtants been killed by the Shot, it 
would have been Murder in all the Gang. 2“. That had 
itt appeared that the Shot was levelled at the Officer or 
any of his Aſſiſtants, this likewiſe would have amounted 
to Murder in the whole Gang, though an Accomplice of 
their own happened to be killed. For the Malice Egre- 
ditur Perſonam. But this Fact not having been certainly 
found, the Priſoner was diſcharg et. | 
I take it that the Point on which the Caſe turned was 
this, it did not appear from any of the Facts found that 
the Gun was diſcharged in [Proſecution of the Purpoſe fir 
which the Party was aſſembled. But had it been poſitively 
founddl that it was diſcharged againſt the Officer or his Aſ- 
ſiſtants, the Court upon this finding might without in. 
croaching on the Province of the Jury have preſumed 
that it was diſcharged in Proſecution of their original Pur- 
poſe. In Caſes ſo circumſtanced, Res ipſa loquitur. 
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A, beat- 


OF ACCOMPLICES. :. 
A. beat a Conſtable in the Execution of his Office, CHAP. 


but Company interpoſing they were parted and he deſiſt- 
ed. B. a Friend of A. ruſhed ſuddenly in and took up the MS. Tracy. 
Quarrel, and fell upon the Conſtable who in the Strug- = : 
gle was killed, A. having not being at all engaged after 
they awere parted. It was held by Holt and Rokeby at Hart- 
ford Aſſizes Murder in B., but that A was innocent. For 
itdid not appear that A. and B. had previouſly agreed up- 
on offering any Violence to the Conſtable, or to obſtruct 
him in the Execution of his Office. The Murder was | Wiki 
not committed in Conſequence of any unlawful Combi- | - 
%˖—ẽndn4db 88 WE: 
THREE Soldiers * went together to rob an Orchard, it 14 
two got upon a Pear-Tree and the third ſtood at the Gate n 
with a drawn Sword in his Hand. The Owner's Son HIT 
coming by, collared the Man at the Gate and aſked him 1 
what Buſineſs he had there, and thereupon the Soldier — 1 
ſtabbed chim. It was ruled by Holt to be Murder in him, 106 
but that thoſe on the Tree were innocent. They came 4 \; 
to commit a ſmall inconſiderable Treſpaſs, and the Man 1 
was killed upon a ſudden Affray without their Knowledge. 14 
It would, ſaid he, have been otherwiſe if they had all WEE! 
* come thither 207th a general Reſolution againſt all Op- 01.114 
* Poſers,”: Og - „„ 16 
Tris Circumſtance I think would have ſhewn that 1600015 
the Murder was committed in Proſecution of their origi e 
nal Purpoſe: But that not appearing to have been the i 
Cafe, thoſe on the Tree were to be conſidered as meer | Wed || 
Treſpaſſers. Their:Offence.could not be connected with ö 1 
that of him who committed the Murder. | Wt 
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SE CT. 8. A general Reſolution againſt all Oppoſers, G P S. 11 
whether ſach Reſolution appeareth upon Evidence to have 8 11 
been actually and explicitly entered into by the Confede- AY 
rates, or may be reaſonably collected from their Number, — {| my 
Arms, or Behaviour at or before the Scene of Action, ſuch e 
Reſolutions ſo proved have always been conſidered as ſtrong | li! JM 
| Ingredients in Caſes of this Kind. And in Caſes of Homi- "M14 0 
| cide committed in conſequence of them, every Perſon pre- 


| * Sarum, Lent Aﬀizes 1697. MSS. Denton and Chapple. WWF | 
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1. Hale 537. 


SECT. 9. 


"DISCOURSE ur 
ſent in the Senſe of the Law when the Homicide bath 
been committed, hath been involved in the Guilt of hin 


that gave the mortal Blow. | 


Taz Caſes of Lord Dacre: o mentioned by Hal: and 


of Pudſey reported by Crompton and cited by Hale, turned 
upon this Point. The Offences they reſpeQtively flood 


charged with as Principles were committed far out of 
their Sight and Hearing; and yet both were held to be 
prefent. It was ſufficient that at the Inſtant the Facts 


were committed they were of the ſame Party and upon 
'the fame Purſuit, and under the ſame Engagement and 
Expedctation of mutual Defence and Support with thoſe 
that did the Facts. : 


Bur A. B. and C. ride out together with Intention to 
rob on the Highway. C. taketh an Opportunity to quit 
the Company, turneth into another Road, and never 
joineth A. and B. afterwards. They upon the ſame Day 
commit a Robbery. C. will not be conſidered as an Ac- 
complice in this Fat. Poſſibly he repented of the En- 
gagement, at leaſt he did not purſue it. Nor was there 
at the Time the Fact was committed any Engagement or 
reaſonable Expectation of mutual Defence and Support 
ſo far as to affect him. e 


SECT. 9. Wrrn Regard to Aﬀerablies of this Kind 


where the whole Party may be involved in the Guilt of 


one or more, I have already ſuppoſed that ſuch Aſſemblies 
were formed for carrying ſome common Purpoſe unlau- 
ful in itfelf into Execution. For if the original Intenti- 


on was lawful and proſecuted by lawful Means and Oppo- 
ſition is made by others, and one of the oppoſing Party 


is killed in the Struggle; in that Caſe the Perſon aQually 


killing may be guilty of Murder or Manſlaughter as,Cir- 


cumſtances may vary the Caſe. But the Perſons engaged 


with him will not be involved in his Guilt, unleſs they de. 


tually aided or abetted bim in the Fact. For they aſſembled 
for another Purpoſe, which was lawful, and conſequently 
the Guilt of the Perſon actually killing cannot by any Fic- 


* 1. Hale 439. Cem. 34. a. b. 1. Hale 534. See 1. Aud. 
116. the Caſe differently reported. OY 1 
2 6 3 tion 


OF ACCOMPLICES. 


tion of 'Law be carried againſt them beyond their original C 


lntention. 


SECT. 10. I will now proceed to another Point 


255 


HAP. 


I. Hale 444- 


falling naturally under this. ead touching Aiders and SEC T. 104 


Abettors preſent at the Fact, 5 
Ir is admitted and cannot be denied that theſe Per ſons 
are to ſome Purpoſes conſidered as Principals in the Fe- 


lony, but Principals in the ſecond Degree. Whether to 


all Purpoſes and in all Caſes they are ſo conſidered de- 


ſerveth ſome further Enquiry, SO : 
Fox with regard to new Felonies created by Statutes 
which take away Clergy from thoſe who ſhall be guilty 


in ſuch Manner and under ſuch Circumſtances as are 
therein particularly ſet forth, without expreſs mention of 


| Aiders and Abettors or any Words which manifeſt) extend 
60 them; whether meer Aiders and Abettors ſhall likewiſe 


in the Conſtruction of ſuch Statutes be ouſted, is a Point 
which I conceive deſerveth great Conſideration. And 
| the Queſtion I conceive will turn, not barely upon any 


general Rules of Law touching Aiders and Abettors, but 
upon the ſpecial penning of the ſeveral Statutes, and the 


Rules of Law which enter into the Conſtruction of them, 


Casxs without Number may be cited to ſhew in ge- 
neral, how extremely tender the Judges have been in the 
Conſtruction of Statutes which take away Clergy ; ſome- 


times even to a Degree of Scrupuloſity excuſable only in 


| Favour of Life. 


1willconfine myſelf to a Few which I take to be more 


appoſite to the preſent Queſtion in order to ſhew, how 


with regard to the Allowance or Non-Allowance of Clergy, 


| they have carefully diſtinguiſhed between the Caſes of 
Principals in the firſt and ſecond Degrees, the actual Per- 
| petrators and meer Aiders and Abettors. 


Ix he Caſe of the King againſt Page and Hard vp- | 


| on the Statute of Stabbing, which enacteth that © If any Allen 43: 
| © Man ſhall ſtab or thruſt'””—theſe Defendants were pre- Stiles 86, 


| ſent aiding and abetting a third Perſon not named by the 

Repor ters, who in Fact did make the Thruſt and was de- 
| med his Clergy. But the Defendants though agreed to have 
| been Principals in Manſlaughter at Common-Law were 
1 5 2 2 admitted 
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356 
CHAP. 
I. 


M6. © 


DISCOURSE III. 


admitted to their Clergy. For, faith the Report, © © hoy 85 1 
in Judgment of Law every one preſent and aiding is z I 
Principal, yet in the Conſtruction of this Statute 
* which is ſo. penal it ſhall be extended only to ſuch | 
* as really and actually made the Thruft ; not to thoſe who ſ 
& in Conſtruction of Law only may be faid to make it,” t 
Tais Caſe is cited with Approbation by Hals and by fl 
Holt, and was never yet denied to be Law.“ t 
Tax ſame Rule of Conſtruction prevailed in the Cafe a 
of Evans and Finch upon the Statute of the 39. £1;z, a. b. 
gainſt Robbery in dwelling-Houſes. f They both put it 
up a Ladder againſt the Chamber-Window, Evans open- li 
ed the Window, got into the Chamber and fiele 30l, 5 


Finch ſtood on the Ladder i in the View of Evans, ſav: him 


in the Chamber, aſſiſted in the Robbery, and had a Sllaare 


1. Hale 527 
528. 337 


* not ouſted of his Ctergy. 


e. 9 


7. Hale 529. 


of the Booty, but did not enter the Chamber. And upon 
that Account alan he though plainly a Principal preſent 
and abetting had his Clergy, and Evans had e 


by 3. 4. V. M. Aiders and Abettors were expreſly ould, 


E ſecretta Perſond, upon the Statute of 8.0 of Pliz. The 


Death. 
FoR faith Hale after citing this caſe it muſt be a 


ce Stealing IN the Houſe. And therefore he that ſteal- 
cc eth or is Party ta the ftealing being out / the Lift is 


Tus the Law ſtood with Regard to this Statute, and 
to 5 5. 6. E. 6. againſt an Offence: 5 the like Kind, til 


Tux fame Rule of Conſtruction did always govem 
and doth to this Day govern in the Caſe of Larccnq cn 


Perſon who actually picketh the Pocket is ouſted, noi he 
who is preſent ailing and abetting. Though without 
ſome Accomplice ready at Hand to'take off the Booty, 
this Sort of Theft ſeldom ſucceedeth. For, faith Hate 
this Statute ſhall be talen literally. 

I will now apply theſe Caſes which I think have hither- 
to ſtood the Te 00 e of all ſucceeding Times 
to the preſent Queſtion. F ge and Harwood were undoubt- 
edly Principals in the Manſlaughter, the Thruſt made by 


* See 1. Hale 468. and other Places. And the Caſe of 
the Queen againſt Whiſtler reported: Salk. 542. Far. 129. % 


Lord Raym. 842. 


+ Cro. Car. 473: cited likewiſe by Holt in Whiftler's * 
| 


OF ACCOMPLICES. 387 
him who was denied his Clergy, was in Conſtruction of C H A P. 
Law made by every Man preſent and abetting. Finch * 
was likewiſe a Principal in the Robbery, the Entry of 5 
Evant was in Conſtruction of Law the Entry of Finch. 
It is ſo held every Day in the Caſe of Burglary at Com- 
mon-Law, where an actual Entry of ſome Kind or o- 
ther is equally neceſſary. Why therefore did not a con- 
firu&ive Thruſt in one Caſe and a conſtructive Entry in 
the other, operate ſo as to ouſt the Accomplices preſent 
and abetting of Ciergy? The Reaſon is plain and hath 
been already hinted at, the Judges were upon the Con- 
ſtruction of Statutes very penal, which were to be taken 
literally and ſtrictly; Aiders and Abettors are not named 
or Jeſeribed, and therefore could not as they conceived, 
be brought within the Statutes. 


SECT. 11. Tas pan Sen which ach been con- SECT. ar. 
ſtantly put upon the Statutes oufting Clergy in Murder, 
Robbery, Rape, and Burglary hath been different. Aid- 
ers and Abettors preſent have been always oulted, and I 
admit they ought to be ſo. 
Tux ſame Conſtruction hath been put upon the Sta- 
tute againſt Buggery. 
Bur theſe Caſes widely differ from thoſe I have cited. 
In thoſe Aiders and Abettors are not once named; nor 
are they deſcribed by any Terms importing that the Legifla- 
ture intended to ouf? them, In the others, the Legiſlature 
hath made uſe of Terms which at the Time of making 
the Acts and long before were well known to include 
them. 
No Perſon,” faith the Act of E. 6., © That hath x. E. 6 6-4 2. 
* been or ſhall be convicted of Murder of Malice prepenſ- 
* ed—or of robbing any Perſon in or near the Highway 
“ —ſhall be henceforward admitted to Clergy.” 
© If, ſaith the Statute of Eliz., any Perſon ſhall for- 
| * tune to commit any felonious Rape, Raviſhment, or 
© Burglary and to be found guilty—he ſhall ſuffer Death 
without Benefit of Clergy.” h 
| By theſe Statutes Clergy is taken away from the ſeve- 
| Tal Offences deſcribed by legal technical Terms of well- 
| ova Signification, Murder, Robbery, Rape and Bur- 
an;. 
23 | Ta 18 


18. Eliz. c. 3. 


. ; 
Þ 


proper Remedy. 


DISCOURSE IM. 


Tuis Obſervation may poſſibly onda, ap ttl 2 


nice and critical. But critical as it may appear to com. 
mon Readers, it hath been countenanced by great Au. 
thority ; * and hath always had great Weight in Queſti. 
ons touching the Allowance or Non-allowance of Clergy, 
sx Inſtance of this legal Nicety, if it muſt be ſo 
called, I will mention; the Reader's own Obſervation 


hath I doubt not furniſhed him with more. The Sta- 


tutes which take away Clergy from Perfons convicled of 
the Offences which are the Objects of them, are wel 
known not to have extended to Perſons outlawed, ſtand. 
ing mute, challenging peremptorily above the legal Num- 
ber, or not anſwering directly to the Charge, This 


great Defect, owing to meer Overſight or Inaccuracy of 


Expreſſion, the Judges have never attempted to cure— 
But the Legiſlature hath by many ſubſequent AQs which 


* 


need not be particularly cited, interpoſed and applied the 


o * 


Ax if a Statute hath happened to uſe the Words con- 
died by VERDICT, the Caſe of a Confeſſion hath like- 


wiſe been conſidered as Caſus omiſſus. For Statutes tak- 


ing away Clergy muſt, ſay all the Books, in the Con- 


ſtruction of them be literally and ſtrialy purſued, 


On the other Hand where the Statute taketh away Cler- 


gy from the OFFENCE generally without other Circum- 


ſlance, it is taken away from the Offender under every 


Circumſtance in' which his Caſe may be conſidered. 

Bor this Point will not reſt here. For let me aſk, who 
are declared to be the Objects of theſe Acts? Perſons con- 
vicled of Murder, Robbery, Rape, or Burglary. And 


| whoat the Time theſe Statutes were made were liable i 


be convicted as Principals in thoſe Offences, and were 
univerſally known to be ſo? undoubtedly Aiders and A- 


bettors preſent. Conſequently they fall within the Let- 


ter of the Acts and muſt be the Objects of them. 


388 
CHAP. 

IJ. | 
23. II. 8 c. 6. 


Revived by 


1. 


o with regard to Clergy in the Caſe of Buggery, it i 


taken from the Offence under a Term of certain well- 
known Import and from all Perſons offending therein. 
* Foraſmuch as there is no ſufficient condign Puniſhment 


by for the deteſtable Vice of Buggery with Mankind or Beall, 


See Lord Tholt's Argument in Whiftler's Caſe cited before 
as reported by Lord Raymand and Farreſly. ; 


OF ACCOMPLICES: 


& forth be adjudged Felony. And that no Perſon offend- 


« ing in any ſuch Offence, ſhall be admitted to his Cler- 


ee py.” Theſe Words, offending in ſuch Offence, are 
large enough to include the Caſe of every Perſon preſent 
and aſſiſting at ſuch a Scene of deteſtable Lewdneſs; and 
probably were choſen by the Legiflature for that Pur- 


355 
he it enacted that the ſame Offence ſhall from hence- CH AP. 


I. 


poſe. As the Word Perſon was in Lord Cike's Opinion, 3. Inſt. 59. 


in order that both Sexes offending in that Offence might 


be included. 


SE CT. 12. I have already ſhewn that according to 8E CT. 12. 


our oldeſt Writers, Aiders and Ahettors preſent were con- 


ſidered not as Principals, but as Acceſſaries at the Fact. 


And have endeavoured to account for the Introduction of 


the Rule as it is now ſettled, that they are all Principals. 


Tux ſole Motive to this Alteration ſeemeth to me to 
have been that Aiders and Abettors preſent might be 
brought to their Trials while the Fact was recent and 
moſt capable of Proof, though the actual immediate Per- 


petrators ſhould not be then ameſnable. And I am great- 


ly ſtrengthened in this Opinion by what is diſcloſed in 
the Caſes already cited to this Point from the Year Books, 
and thoſe added in the Margin“ wherein this Matter 
came under Conſideration. 'The Perſons who gave the 


mortal Wounds, for they were all Caſes of Murder, were 


fled from Juſtice, and only the Perſons preſent and abet- 


ting ameſnable. And probably in the other Caſes + the 


Fact might be fo, though the Reporters are ſilent as to 
that Circumftance. 1 


f Fog I am very clear that the Diſtinction between Prin- 
cipals and Acceſſaries of any Kind did not at the Time 


the preſent Rule was eſtabliſhed affed? the Life of the Far- 
ty upon a Conviction; ſince as I have elſewhere ſhewn, 
all were at that Time alike liable to ſuffer Death, from 
the Principal in the firſt Degree to the Acceſſary in the 
loweſt, Unleſs the Privilege of Clergy, which in thoſe 


Days was founded ſolely on the clerical Function or Ca- 


pacity of the Delinquent, interpoſed. 


Bur in the Conſtruction of Statutes which take away 


Clergy „the Queſtion at preſent whether Principal or 


3.25: Ez. 4. b. 21. E. 4. 71. 2. 
T4 H. 7. 18 2. 13.11. 7.10. a. 


Z 4 | Acceſſary, 


Cs 


a . ” 
= n THO — So 2 
* * * 5 om 2, Gorge Þ A 


. Ap c2t- 
: — 
= 
_ 
* - * 
5 2 Ne 
2 Se 
— * 9 2 
. — 


L Pl © an Send Sy het; to: to os 
. o > 
* 


* 
* # as 
3”: 4 — neg — bl * — 
— —ͤ— — Pa 
* * 


DISCOURSE UI. 
| Acceffary, is a Matter of extreme Conſequence to the 
Prifoner, it is Life or Death to him. And had a Depar- 
ture from the antient Rule fo far affected the Priſoner's 
Life upon a Conviction, I am perſuaded the Judge; 
would ſtill have adhered to it, notwithſtanding the Incon- 
veniences I have mentioned; *till the Legiſlature ſhould 
have thought proper to interpoſe and provide a Remedys 
Tuts Obſervation may poſſibly ſerve to determine the 
Extent of the preſent Rule, and at the fame Time to e. 
vince the Wiſdom and Equity of the Reſolutions in the 
Caſe of Page and Harwood and the others before cited, 
The Judges admitted the Rule, that all preſent and abetting 
are Principals, in it's due Latitude: but did not extend 
it in all its poſſible Conſequences, to the Queſtion touching 
the Allowance or Non-Allowance of Clergy. A Queſ- 
tion which did not exiſt, nor could poſſibly be in Con- 
templation, in the Light we conſider it, at the Time the 


Rule was eſtabliſſeet. 


CHAP. Il. 
| Of Acceſſaries in Felony. 


SECT. I HAVE already obſerved that the Of. 
„ fence of the Acceſſary though different 
from that of the Principal, is yet in Judgment of Law 
connected with it and cannot ſubſiſt without it. And that 
in conſequence of this Connection the Acceſſary ſhall 
not without his own Conſent be brought to Trial till the 
Guilt of the Principal is legally aſcertained by the Con- 

viction or Outlawry of him, unleſs they are tried toge- 
ther; and that in this Caſe the Jury ſhall be charged to 
enquire firſt of the Principal; and if they are ſatisfied of 
his Guilt, then of the Acceſſary. But if the Principal 
be not guilty, both muſt be acquitted. _ Os 


Tuzsx Rules are plain and univerſally acknowledged, 
and require no further Proof or Illuſtration. 

THE old Books carry theſe Rules much further than 
the Law in it's preſent State will admit of. For if a Man 
had been indicted as Acceſſary in the ſame Felony 4 Og 
ee VVV 


. 
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Perſons, he could not have been arraigned ?till all the CHAP. 
Principals were convicted and attainted; but that Point II. 
hath long been otherwiſe fettled. For as the Law now . 
ſtandeth, it a Man be indicted as Acceſſary to two or 9. Co. 119. 
more, and the Jury find him Acceſſary to one, it i a 
good Verdict and Judgment may paſs upon him. | 


p there t urt in their Diſcretior i 
AND therefore the Court in their Diſcretion may ar- 1. Hale 624, | 


raign him as Acceſlary to ſuch of the Principals who are 

convicted; and if he be found guilty as Acceſlary to 

them or any of them, Judgment ſhall paſs upon him. 

But on the other Hand, if he be acquitted, that Acquittal 

will not diſcharge him as Acceſlary to the others. And 

when they come in and are convicted and attainted, or 

if Judgment of Outlawry paſſeth againſt them, he may 

be arraigned de novo as Acceſſary likewiſe to them. 

« Though, faith Hale, it is the ſafer Courſe to reſpite 

« the Arraignment of the Acceſlary ?till all appear or 

& are out-lawed.”? %% cr in. 

Tus Caution he ſeemeth to ground on the Rigour of 

the Common-Law in the Caſe op an Appeal. But in his 

24 Vol. he diſtinguiſheth between that Method of Proſe- P 291. 

cution and an Indictment. In the former the Appellant 

was obliged to prove the Defendant Acceſſary to all the 

Principals, in Manner as be had counted againſt bim. But 

in the Caſe of an Inditment, that Method of Proſecution 

being at the Suit of the Crown, he thinketh it ſufficient 

that he be found Acceſſary to any of the Principals. 

And to this Purpoſe he citeth the Authority I have juſt 

cited from th Ce. He was plainly of the ſame Opini- 

on when he compiled his Summary. . Sum. 222. 

I have already ſaid that notwithſtanding the Connection . 

between Principals and Acceſſaries, yet in Conſideration of 

Law their Offences are quite different. And for that Rea- 

ſon I preſume it is that if A be indicted as Principal and, Hale 6,0: 

B. as Acceſſary, and both are acquitted, yet B. may be e 

indicted as Principal in the ſame Offence, and his former 

Acquittal is no Bar. On the other Hand, it ſeemeth to 

be agreed, upon what Grounds I knxw not, that if A. be in- 

dicted as Principal and acquitted, he cannot be afterwards 

indicted as Acceſſary before the Fact. For,” ſay ſome, 

* it is in dubſtance the ſame Offence,” Others, © it a Man Keil. 25. 26. 
JFC „)) eo OE nR 
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CHAP 
II. 


and if a 
upon Evidence tending barely to prove him to have been 
an Acceflary before the Fact, which I think muſt be ad- 
mitted, I do not ſee how an Acquittal upon one Indit- 


DISCOURSE III. 


ce jnciteth to the Offence, He ii QUoDam Mopo guilty 


FT 
In Foro Cel: this is true. In the Sight of God Ahab 
was the actual Murderer of Naboth. © Haſt 'Thoy, 


© ſaith God to him by the Prophet, Killed and alſo taken 


«© Poflefficn,—In the Place where Dogs licked the Blood 
e of Naboth, ſhall Dogs lick thy Blood, even thine.” 
And in the Caſe of Ur:ah, God by another Prophet faith 
to David, © THov haſt killed Uriah the Hittite with the 
Sword, — with the Sword of the Children of Ammon 
« Tov haſt ſlain him.” : 

Bur is it alſo true in Foro Sæculi? By no Means. For 
in the Eye of the Law the Offences of Principal and Ac- 


ceſſary ſpecifically differ, and fall under a quite different 
Conſideration. The Point in the Caſe reported by Heil- 


ing, which was of an Acceſlary after the Fact, was at 


length ſettled upon ſound Principles of Law and Reaſon. 


But the Reaſoning upon that Caſe founded on a Diſtincti- 


on between what preceded or was ſubſequent to the Fact 
is, I confeſs, too refined for my Comprehenſion; and 
probably will continue fo, *till I can remove antient 
Land-Marks, and forget the legal Diſtindion between 
Principals and Acceſſaries, and every Principal of Lars 
founded on it. For if the Offences of the Principal and 


NO do in Conſideration of Law ſpecifically differ; 


* 


ment could be a Bar to a ſecond for an Offence ſpecifi- 


cally different from it. In the Caſe I firſt ſtated it was 
no Bar, why therefore in the ſecond? 3 


Tus I offer as a Doubt of my own, which is ſubmit- 
ted to the Opinion of the Learned. 


SECT. 2. Turn were at Common-Law ſome other 
Rules touching the Connection between Principals and Ac- 
ceſſaries not, I doubt, perfectly well founded. For if the 


Principal ſtood mute of Maiice, or challenged perempto- 
rily above the legal Number of Jurors; or refuſed to an- 


{wer directly to the Charge, the Acgeſſary could not er Fo 
Thick ah been 


erſon indicted as Principal cannot be convicted 


zs thoſe firſt mentioned. 


I * 77 
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been put upon his Trial, becauſe, ſay the Books, the Prin- CHAP. | 
cipal was not attainted. Theſe Rules ſeem not to have II. 
been founded in the ſame natural Juſtice or ſound Policy TT 


It would I think have been extremely difficult for a 
common Underſtanding unpraftiſed in artificial Reaſoning 
to have diſcovered that the meer Obſtinacy of one incor- 
rigible Offender, an Obſtinacy too that expoſeth him to 
the ſevereſt capital Puniſhment the Law knoweth of, 
ſhould by Appointment of the ſame Law ſtop the Courſe 
of Juſtice againſt another, That the Acceſſary, who fre- 
quently is the Leader, Contriver, and real Principal in 
the Villany, ſhould be permitted to bid Defiance to the 
Juſtice of the Kingdom; meerly becauſe the Inſtrument 
employed by him cannot be prevailed upon to deny the 
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Charge, and put himſelf upon a legal Trial. And yet 11,14 
this was the Caſe with Regard to Felony till the Sta- 3 619 
tute of the 15t of Q. Anne interpoſed and provided a Re- S.. nn. i 
medy RS, A tees Sell. 2. C. . are 


WIr R great Submiſſion to the Wiſdom of Superiors, 1 
think the Remedy in this Caſe might have been carried 
ſomething further. The Miſchief at that Time in Con- 
templation was that the Principal not having been con- 100 
victed or attainted, no Trial could be had in order to the * 
Conviction of the Acceſſary. This Miſchief the Statute 104 
hath provided for. But had it enacted at the ſame Time 
that in theſe Caſes the Charge ſhould be taken pro Confe/- 
ſ%; and that the like Judgment ſhould paſs upon the De- 
fendant as upon a Felon convict by Verdict or Confeſſion, 
in that Caſe the Remedy, beſides meeting effectually with 
that ſingle Miſchief, would have been better adapted to 

the Caſe conſidered in every other Light.“ 

Ix all Caſes of high Treaſon, if the Defendant ſtandeth 
mute of Malice, or refuſeth to Anſwer directly to the In- 
dictment, this amounteth to a Conviction; and accord- n 
ingly Judgment as in Caſes ot high Treaſon is given. And | «124 A 
this Judgment induceth a Corruption of Blood, and all N 
the Forfeitures and Diſabilities conſequent upon it This 
hath not, that I know of, been complained of as any Hard- 
ſhip upon the Criminal; nor can it be conſidered in that 


* 11. i V. 3. C. 7. 8. 6. the like Proviſion made in the LL 


Caſes provided for by that AR, 
5 Light 
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DISCOURSE III. 
Light. For it is nothing more than a legal Preſumption 
in vitae of Juſtice, that the Charge which the 
Criminal will not deny, and put info a legal Method of Tri. 
al, is founded in Truth. 
Bor I find I am now getting out of my Sphere, and 
thereſore I will not enlarge. 
Tux Caſes of admitting the Principal to Clergy, or his 
obtaining a Pardon after Conviction and before Attainder, 


are likewiſe provided for by the Statute I laſt cited. The 


Acceſſary may be brought to Juſtice notwithſtanding the 
Principal hath been ſo dealt with. And very proper was 
this Proviſion. For in the Scale of ſound Senſe and ſub. 


ſtantial Juſtice the only Queſtions in which the Acceſſary 
can have any Concern, in common with the Principal, are, 
whether the Felony was committed, and committed by 


the Principal. Theſe Facts the convidien of the Princi- 


pal hath eſtabliſhed with Certainty, at leaf? ſufficient to put 


he Acceſſary to bis Anſwer. And therefore in what Man- 


ner the Principal may have been treated after his Con- 


viction, ſeemeth to me to be a Matter perfectly foreign to 
the Queſtion whether or when the Acceſſary ſhall be 
brought upon his Trial; Whatever Notions of Congruity 
ad Proportion in Point of Puniſhment, founded in the 


Connection between them, may have been formerly en- 


tertained. 


SECT. 3. Ar a Conference among the Judges upon 


the Caſe of M* Daniel and others before reported, a gene- 


ral Queſtion was moved how far and in what Caſes the 
Acceſſary may avail himſelf of the Inſufficiency of the E- 


vidence in Point of Fact, or of the Incompetency of Wit- 


neſſes in Point of Law, produced againſt the Principal. 
And in what Caſes he may be let in to ſnew that the 
Facts charged and proved againſt the Principal do not in 
Judgment of Law amount to Felony. There was in 
that Caſe no Occaſion to enter far into theſe Queſtions 
ſince the Facts upon which the Point of Law then under 


Conſideration muſt nece(arily turn, were all found by 


the ſpecial! Verdi&. The general Queſtion was there- 


fore waived. 
HowevER, 1 will now a to 8 a few 


Things which have occurred to me upon it. th 


OF ACCOMPLICES. 
ment and tried together, which I conceive to be the moſt 


room to doubt whether the Acceſſary may not enter into 


every Matter of Fact and every Point of Law tending to 
his Acquittal. For the Acceſſary is in this Caſe to be con- 


ceſſarily and directly tendeth to his own Acquittal. 
Tris is too plain to admit of further Enlargement. 


Conviction of the Principal, it is not neceſſary to enter in- 
to a Detail of the Evidence on which the Conviction 


Principal was in Fact guilty. It is ſufficient if it reciteth 
with proper Certainty the Record of the Conviction. This 
is Evidence againſt the Acceſſary ſufficient to put him up- 


and clearly proved. As againſt the Acceſſary the Con- 
viction of the Principal will not be concluſive; it is as to 
him Res inter alios agg. „„ 
AND therefore if jt ſhall come out in Evidence upon 
the Trial of the Acceſſary, as it ſometimes hath and fre- 
quently may, that the Offence of which the Principal 
was convicted did not amount to Felony in him, or not 


Acceſſary may avail himſelf ef this, and ought to be 
acquitted. This was the Caſe of M Daniel and others 
lately cited. The Youths who were convicted of the 
Robbery being totally ignorant of the Conſpiracy menti- 
oned- in the Report of that Cafe, took no Advantage of 


when the whole Scene of Villany came to be diſcloſed 


the Offence of the Principals did not in the Eye of the 
Law amount to Robbe yr. 
Ir this Opinion was well founded in Point of Law, and 
fhall ſtand the Teſt of future Times, as I think it will, 
every 


— 2 — I te ne YE ee _ 


_ eligible Courſe where both are ameſnable, there is no 


the full Defence of the Principal; and avail himſelf of 
ſidered as Particeps iN LiTE,y and this Sort of Defence ne- 
WHEN the Aece{ary is brought to his Trial after the 


was founded. Nor doth the Indictment aver that the 


on his Defence. For it is founded on a legal Preſumpti- 
on that every Thing in the former Proceeding was right- 
ly and properly tranſacted. But a Preſumption of this 

Kind muſt; I conceive, give Way to Facts manifeſtly 


to that Species of Felony with which he was charged, the 


it; and were convicted upon full legal Evidence. But 


upon the Trial of thoſe Miſcreants, they were diſcharged 
from that Indictment upon this ſingle Objection, that 


. 368 
Ix the Principal and Acceſſary are joined in one Indit- CH AP. 
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| © H A P. every other Perſon in the like Circumſtances may upon 

Il. his Trial avail himſelf of it, and will be intitled to a Ver- 
4 dict of Acquittal. 
=_ | I will by Wo of Illuſtration put another Caſe. 

4 indicted for ſtealing a Quantity of live Fiſh the Nay 
of B. A. pleadeth guilty upon his Arraignment, is im- 
 mediately burnt in the Hand, and diſcharged. At the 

next Sf, 


produced as a Witneſs againſt him, and in the Courſe of 
his Evidence proveth that the Fifh were taken in a River 
of which B. had the ſole and ſeparate Fiſhery, or in a 
large Pond upon the Waſte of B. Might not C., had he 
been ſo adviſed, have inſiſted that the Fiſh being at their 
natural Liberty A. had no fixed Property in them, and 
conſequently that the taking of them in that State could 
amount to no more than a bare T reſpaſs? undoubtedly be 

might. PL. 
On let me fuppoſe that the Principal 18 erroneouſly At- 
| tainted, and thereupon the Acceſſary is brought to his 
A Hale 625. Trial, "convicted and attainted. The Attainder of the 
Principal i is afterwards reverſed for Error. This reverſeth 
2. R. 3. 21. the Attainder of the Acceſſary. It is true it hath been 
27. holden that the Acceſſary cannot take Advantage of the 
Error by Way of Plea, he cannot aver againſt the Re- 
cord of the Abner while it ſtandeth unreverſed. But 
| Brooke, perhaps the moſt judicious of all the Abridgers, 
33 after citing the Caſe, addeth, Fudex tamen debet habere 
Bro. Cor. Diſcretionem et Æguitatem. The Acceſlary ought to have 
755 had a reaſonable Time to procure, if poſſible, a Reverſal 
of the Attainder. As where a Priſoner pleadeth a Char- 
ter-Pardon, which upon inſpection appeareth not to reach 
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ed an effeFfual Pardon, will ewe him a reaſonable Time 
to obtain one. 
How far the Accel: can avail himſelf.i in point of 
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a 1 of more ie and ſhould be handled with 


p. 67. great 
x. Hale 511. 1 Hale it i is true, 4 in his Satay ſay chat taking Fiſh 
in a Trunk, Net or Pond is Felony. But in the Work he in- 


terwards in the ſame Page, in a Trunk or Net, Larceny 
„may be committed of them.“ See to this Point Owen 20. and 
9. Gee. 1. which maketh it Felony under ſome ſpecial Cir- 
cumflances to ſteal Fiſh in a Pond. 


— 


ons C. is indicted as an Acceſſary to A. in this 
| Felony after the Fact, as the Receiver knowingly. A. is 


3 — _ —  . 2 


his Caſe, the Court, preſuming that the Crown intend- 


Fact by ſhewing that the Principal was totally innocent is 


tended for Publication he is expreſs that Larceny cannot be 
committed of Fiſh in a River or Pond. © If,” faith he af- 


= 
= 


upon the Credit of Witneſſes; and when the Strength 


therefore before I offer my own Opinion cite one or two 


ſary is tried, convicted, and executed. The Principal 
This, faith Coke, reverſeth the Attainder of the Aeceſſary. 


the Evidence upon which the Principal was convicted; 


weighty Reaſon occurreth, which it will be ſufficient juſt 
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great Caution. Becauſe Facts for the moſt Part depend CH A E. 
and Hinge of a Cauſe happeneth to be diſcloſed, as it may 3 4 
by one Trial, daily experience convinceth that Witneſſes 
for very bad Purpoſes may be too eaſily procured. I will 


Authorities which in my Apprehenſion are ſtrong in Fa- 
your of the Acceſſary upon the Foot of the meer 8 
of the Principal. i . 
[ obſerved before that the Acceſſary may if he chooſeth 
it be brought to his Trial before the Conviction or At- 
tainder of the Principal. But in Caſe he be convicted, 
« It ſeemeth, ſaith Hale, neceſſary to reſpite Judgment | 
te ?till the Principal be convicted and attainted. For if 1, Hale 623. 
« the Principal be after acquitted, that Conviction of the ; 
« Acceſſary is annulled, and no Judgment ought to be 
« given againſt him.“ ; N 


TE Principal is outlawed, and thereupon the Acceſ- 


afterwards cometh in, reverſeth the Outlawry and plead. az 
eth over to the Felony, and upon Trial is acquitted. 


9. Co. 1199 
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have already premiſed that in order to convict the 
Acceſſary it is not neceſſary to enter into the Detail of 


and have offered ſome Reaſons for my Opinion. Another 


to mention. The Witneſſes againſt the Principal may be | 80 
dead, or not to be found, when the Acceſlary is brought 
upon his Trial ; eſpecially after a long Interval between | q 
the Trials. V N 1 
Bor ſtill if it ſhall manifeſtly appear in the Courſe of Wenn 
the Acceſſary's Trial, that in Point of Fact, (the Point of £193 M 
Law where the legal Preſumption is equally ſtrong againſt | 

the Acceſſary I have already ſpoken to,) if I ſay it ſhall ap- 


pear that the Principal was innocent common Juſtice ſeem- Ni 

| <eth to require that the Acceſlary ſhould be acquitted. A. is HA 

convicted upon circumſtantial Evidence, ſtrong as that | 14 
Sort of Evidence can be, of the Murder of B. C is after- . . 
wards indicted as Acceſſary to this Murder; and it cometh 


out upon the Trial by inconteſtable Evidence that B. is ſtil! | 
9 ; 5 living, 5 1} 
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CHAP. living, Lord Hale ſomewhere mentioneth a Caſe of this 
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Kind, is C. to be convicted or acquitted? The Caſe is too 


plain to admit of a Doubt. Or ſuppoſe B. to have been 


in Fact murdered, and that it ſhould come out in Evi- 


dence to the Satisfafion of the Court and Fury that the 
Witneſſes againſt A. were miſtaken in his Perfon; a Caſe 


of this Kind I have known, that A. was not nor could 


poſſibly have been preſent at the Murder. 

Ir muſt be admitted that meer alibi e lieth 
under a great and general Prejudice, and ought to be 
heard with uncommon Caution. But if it appeareth to 
be founded in Truth, it is the beſt negative Evidence that 


can be offered; it is really poſitive Evidence, which in 
the Nature of things neceſſarily implieth a Negative. And 
in many Caſes it is the only Evidence an innocent Man 
can offer. What in the Caſe I have put are a Court 
and Jury to do? If they are ſatisfied upon this Evidence that 
A. was innocent, natural Juſtice and common Senſe will 

ſuggeſt what is to be done in the Caſe of G. 


Tnrsx, it may be ſaid, are ſtrong Caſes, and ſeldom 


happen in Experience. I confeſs they areſtrong, and for 


that very Reaſon, ſince Iam upon a Subject of ſome De- 


: licacy and which ſhould be treated with great Caution, I 
have made Choice of them. But if they prove that in 


any Caſes whatſoever the legal Preſumption againſt the 
Acceſſary founded on the Conviction of the Principal may 


be repelled by contrary Evidence, they prove as much as 


I expected from them. The Rule is right, the Difficul- 
ty will lie in the Application of it to particular Caſes. 
How far it is to be carried to Caſes probably not equally 


ſlrong, muſt, all Circumſtances duly weighed and con- 
| Hidered, be leſt to the Prudence, (CiroumſpeCtion, and A- 
bilities of the learned Judges before whom the ſeveral 
Caſes may happen to come in Judgment. 


1 forbear 1 further imo this his Queſtion, 


CHAP. 
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of Accelſaries Before and After the Fact. 


7 WILL now briefly ſubmit to Conſideration a few 
Things touchings Acceſſaries conſidered under the 


well-known Diſtinction of Acceſſaries before and after 

the Fact. 5 155 „ 

Wir regard to Acceſſaries Before, I can add ve- 11-21 38 
ry little to what hath been already ſaid in the Caſe of — 
de King again. M Daniel and others Reported before. 1 
Sure I am, it will not become me to repeat what was 11 

then offered. And therefore J refer the Reader to that 14M 
Report, and the few Obſervations I have ſubjoined to it. WR 


who have gone before me, upon Caſes where a Perſon 


SECT. 1. Mvucn hath been fad by Writers g EC T. . 
ſuppoſed to commit a Felony at the Inſtigation of ano- | 


ther hath gone beyond the Terms of ſuch Inſtigation, i it 1 
or hath in the Execution varied from them. If the | 0 4 
Principal totally and ſubſtantially varieth, if being ſoli- e 


cited to commit a Felony of one kind he wilfully and 
knowingly committeth a Felony of another, he will 
ſtand fingle in that Offence, and the Perſon ſoliciting | Hale 616. 
will not be involved in his Guilt. For on his Part it 63 e 1 
was no more than a fruitleſs ineffectual Temptation. 7 Mil 


* 4442242 
oben — —— 


The Fact cannot with any Propriety be ſaid to have been 
Committed under the Influence of that Temptation. 
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with the Temptation, varying only in Circumſtanceof Time 
or Place, or in the Manner of Execution, in theſe Caſes, 
the Perſon ſoliciting to the Offence will, if abſent, be an 
Acceſſary before the Fact, if preſent a Principal. For the 
ſubſtantial, the criminal part of the Temptation, be it 
Advice, Command, or Hire, is complied with. A. com- 
mandeth B. to murder C. by Poiſon, B. doth it by a 
Sword, or other Weapon, or by any other Means. A. is 
acceſſary to this Murder. For the Murder of C. was the 
ö A a Object 


SECT. 2. Bu r if the Principal in Subſtance complieth S E C T. 2. 
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CH AP. Object principally in his Contemplation, and that is ef. 


III. 
$SECT. 3. 


DISCOURSE III. 


fe cted. 


SECT. 3. So where the Principal goeth beyond the 
Terms of the Solicitation, if in the Event the Felony com- 
mitted was a probable Conſequence of what was ordered 
or adviſed, the Perſon piving ſuch Orders or Advice will 
be an Acceſſary to that Felony. A. upon ſome Affront 
given by B. ordereth his Servant to way-lay him and 
give him a ſound Beating ; the Servant doth ſo, and B. 
dieth of this Beating, A. is Acceſſary to this Murder. 

AH. adviſeth B. to rob C. he doth rob him, and in 
ſo doing, either upon Reſiſtance made, or to conceal the 
Fact, or upon any other Motive operating at the Time, 


Murder. | 


of the Robbery, killeth him. A. is Acceſſary to this 


Ox 4. ſoliciteth B. to burn the Houſe of C., he 
_ doth it; and the Flames taking hold of the Houſe of D. 


that likewiſe is burnt. A. is Acceſlary to the burning 


of this latter Houſe. | 


 THrzrsE Caſes are all governed by one and the ſame 


Principle. The Advice, Solicitation or Orders in Sub- 
ſtance were purſued, and were extremely flagitious on 
the Part of A. The Events though poſſibly falling out be- 


yond his original Intention, were in the ordinary Courſe 


of Things the probable Conſequences of what B. did under 


the Influence, and at the Inſtigation of A, And there- 


fore in the Juſtice of the Law He i anſwerable for them. 


'SE CT: < 


1. Hale 617. 
3. Inſt. 51. 


SECT. 4. IT hath been ſaid that if A. ordereth B. 
to kill C. and he by Miftake killeth D.; or aiming his 
Blow at C. miſſeth him and killeth D. A. will not 
be acceſſary to this Murder; ©* Becauſe it differeth in 
the Perſon.” This is a merciful Opinion. But I can- 


doth warrant the- Rule in the Latitude here laid down. 


Ix however ſuggeſteth a Point which may poſſibly merit 


"Conſideration. F. in the Caſe put by the learned Authors 
laſt cited, is an utter Stranger to the Perſon of C. A. there- 


fore taketh upon him to deſcribe him by his Stature, Dreſs, 
Age, Complexion, &c; and acquainteth B. when and 
where he may probably be met with. B. is punAud 
OOTY 0. 0 : 
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fit the Time and Place and D. a Perſon poſſibly in the Opi- C H AP. 


nion of B. anſwering the Deſcription, unhappily cometh by 


and is murdered, upon a ſtrong Belief on the Part of B. 


that this is the Man marked out for Deſtruction. Here 
is a lamentable Miſtake, but who is anſwerable for it? 
B. undoubtedly is, the Malice on his Part Egreditur 


Perſonam. And may not the ſame be ſaid on the part of 
J.] The Pit he with a Murderous Intention dug for C. 


D. through his Guilt fell int o and periſhed. For B., 
not knowing the Perſon of C. had no other Guide to lead 
bim to his Prey, than the Deſcription J. gave him. 
B. in following this Guide fell into 2 Miſtake which 
it is great Odds any Man in his Circumſtances might have 
fallen into. I therefore as at preſent adviſed, conceive 
that 4, was anſwerable for the Conſequence of the flagi- 
tious Orders he gave; fince that Conſequence appear- 
th in the ordinary Courſe of Things to have been high- 
| ly probable. This Opinion I ground upon the Reaſon 

of the Caſes ſtated in the laſt Section. : 


SAUNDERSs's Caſe referted to by the learned Aii-Plowd. 4: 3: 55 


thors was no more than this. He with Intention to de- 
ſtroy his Wife, by the Advice of one Archer mixed Poi- 
ſon in a roaſted Apple, and gave it to her to eat. She 
having eaten a ſmall Part of it gave the Remainder to 
their Child. Saunders at this dreadful Moment made a 
| faint Attempt to have ſaved the Child ; but conſcious of the 


horrid Purpoſe of his own Heart, and unwilling to make 
his Wife a Witneſs of it, deſiſted; and ſtood by and ſaw the 


Infant he dearly loved eat the Poiſon, of which it ſoon af - 
terwards died. It was ruled without much Difficulty that 
Saunders was guilty of the Murder of the Child upon the 


Reaſons already given. With Regard to Archer, it was 


| agreed by the Judges upon Conference, that he was not 
Acceſſary to this Murder, it being an Offence he neither 
| adviſed nor aſſented to. The Judges however did 
not think it adviſable to deliver him in_ the ordinary 
Courſe of Juſtice by Judgment of Acquittal. But for 
Example Sake they kept him in Priſon by frequent Re- 


prieres from Seſſion to Seffion till he had procured a Par- 


don from the Crown. A Meaſure Prudence will often 
ſuggeſt in Caſes of a doubtiul or delicate Nature. 
_ 5 A 2 2 BV 


III. 
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CHAP. Bo r this Caſe widely differeth from that I have put, 


Plowd. 475+ 


e 


III. 


DISCOURSE Ut. a 

i 
And fo doth another ftated by Plowden. A. adviſeth m 
B to burn the Houſe of C., which Houſe B. well yy. as 
eth. He ſpareth the Houſe of C. and ourneth the Houſe th 
of D. A. is not acceſſary to this Felony, w 
TEE Difference of the Caſes, I conceive lieth here, ou 
In theſe there was no Miſtake on the part of the Father ſe 
or of the Incendiary, for which their Adviſers could be 
any ways refoonſible The Father ſtood by and ſuffered 
the Child to eat the Poiſon prepared for the Mother, 


the Incendiary wilfully and knowingly varied from his 
Orders, and ſparing one Houſe deſtroyed the other, 
But in the Caſe I have ſuppoſed, the Aſſaſſin not know- 


ing the Man marked out for Deſtruction was milled by un 
the Directions A. gave him. _ we 
I believe the following Criteria will let the moſt in- we 
quiſitive Reader into the Grounds upon which the ſere- ral 
ral Caſes falling under this Head will be found to turn. cel] 
Did the Principal commit the Felony he ftandeth chare- as f 
ed with under the Influence of the flagitious Advice, ane at 
was the Event in the ordinary Courſe of Things a pro- Kei 
bable Conſequence of that Felony ? Or did he, follow- nou 
ing the Suggeſtions of his own wicked Heart, willful; WW /uf 
and knowingly commit a Felony of another Kind r {on 
upon a different Subject? VF i 4 
SE CT. 5. I ſhall be very brief upon the general . the. 
Principles of Law touching Acceſſaries after the ad. WW fron 
| Becauſe Proſecutions for this Offence grounded on the the 
Common-Law have not been frequent, nor have they iſc 
had any great Effect. For as the Law now ſtandeth aud ceixe 
Practice hath governed, Proſecutions of that Kind, e e! 
cept in a Caſe I ſhall preſently mention, generally en I the. 
in a flight Puniſhment if it can be called by that Name; the J 
or rather a Piece of abſurd Pageantry, tending neitbe iſ #1 « 
to the Reformation of the Offender, nor for Example t Ik 
others. I mean what is called burning in the Hand to pre 
with an Iron ſcarcely he aten. rinc 
IN the Caſe of Horſe-Stealing, *tis true, the Statute of WW Conv 

31. Fliz. e. Elizabeth hath taken away Clergy as well from the Acct legal 
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that this Statute extendeth only to ſuch Perſons as were C HAP. 
in Judgment of Law Acceſſaries at the Time the Act was III. 
made, namely Acceſſaries at Common- Law); not to ſuch 

as are made Acceſſaries by ſubſequent Statutes. And 

therefore a Perſon Knowingly receiving a ſtolen Hoiſe, 

who is made an Acceſſary by ſome late Statutes, is not 8 
ouſted. Thie was agreed by all the Judges at a Con- MSS. Tracy 
ference in Eaſter Term in the Second of Q. Anne. and Denton. 


{ SECT. 6. Bu the 3. and 4. V. and M. and by S ECT. 6 
the 5th of Q. Anne, Receivers of ſtolen Goods knowing- z. 4. W. and 
ly are made Acceſſaries after the Fact. And by the 4. of M. c. 9. 

Geo. 1. they are liable to be tranſported for 14 Years. 5. An. c. 31. 

Bronx E the Statute of King William, Receivers, 4. Geo. 1. c. 

unleſs they likewiſe Received and Harboured the Thief, 11. 

were guilty of a bare Miſdemeanour ; for which they 

were liable to Fine and Impriſonment, or other corpo- 

ral Puniſhment. But that Act having made them Ac- 

ceſſaries and conſequently Felons, the proſecuting them ig 

35 for a bare Miſdemeanour was held by all the Judges 

at a Conference about the latter End of King William's 

Reign to be improper and illegal. For the Miſdemea- 

| nour was merged and abſorbed in the Crime of Felony. 

| Juſt as Felony at Common-Law when made High Trea- 

| fon by Statute, which hath been done in a few Caſes, 

| 8 merged and abſorbed in the Treaſon. _ 5 

Tris was ſoon found to be inconvenient. For if 

the Receiver, who generally is the Employer and Pa- 

tron of the Thief, could keep him out of the Way, he 

the Receiver] paſſed unpuniſhed. To remedy this | ö 
iſchief the 1 of Q. Anne provideth that the Re- 1. An. Seff. 3. if 6 

ceiyer may be proſecuted as for a Miſdemeanour, theugh c. g, | | 

the Principal be not BEFORE Cox vic rED. And by 

the 5'2 of Q. Anne he may be ſo proſecuted, though 

the Principal cannot be TAKEN ſo as to be proſecuted e. 31. 

and convicted. ; Es "l 
I know Attempts have been made under various Shapes, | ITY 

to proſecute the Receiver as for a Miſdemeanour while the | 

Principal hath been in Cuſtody and Ameſnable, but nor 

| Convited. Bnt I think all Devices of that kind are utterly 

We gal. For though the 1+ of Q. Anne in the ſtrict Letter 

' | | A a 3 | | of 
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CH AP. of it ſeemeth to be confined to the ſingle Caſe of the 
III. MNon-Conuidtion of the Principal, yet the ſubſequent 
Statute, in order to make them both conſiſtent, muſt be 
underſtood as explanatory of the former. Since both Adds 
plainly provide againſt one and the ſame Miſchief, viz, 
where the Principal er and is not ameſnable t 
= Juice Which the Preambles of both ſhew to have 
See the Pre · been the Miſchief in the Contemplation of the L-gifla. 

ambles. ture at the Time they were made. 
THERE is, I confeſs, a Caſe in Lord Raymond which 
ſeemeth to oppoſe what I have advanced.“ But the O- 
pinion ſaid to have been given in that Caſe we'gheth ve- 
ry little with me; and if taken in the Latitude the 

4 Words ſeem to imply is not Law. 

e. WrRE the Principal is ameſnable the Proſecutor 
- hath no Option whether to proceed againſt the Receiver 
as for Felony or Miſdemeanour, he muſt proceed as for 
Felonv. If he be not ameſnable and the Proſecutor 
chooſeth to wait for his Conviction he may do fo, and 
then proceed againſt the Receiver as for Felony : cr at 
his own Pleaſure, as for a Miſdemeanour, without wait- 
ing *till the Principal ſhall be ameſnable. Under theſe 


Limitations, 85 theſe only, as I conceive, the Proſecu- 


tor hath an Option. 8 
BksipEs, the Judgment of the Court in that Caſe 
_ doth not appear to be founded on the Opinion ſuppoſed 
to have been then given as HH ruling Principle, but on 
a much ſtronger and more rational Motive. The 
Court would not upon Motion arreſt Judgment upon 
an Exception to the Indictment which was never talen 
before; and which muſt overſet every Judgment that 
| had been given on the Statute. This was a ſolid and 
a rational Principle ſounded in political Juſtice. For in 
Caſes of this kind, Communis Error facit Jus. 
Fog the Reaſons already offered I ſhall enter no 
further into the Learning of Acceſſaries after the Fad. 
Tux Diſcourſes of High Treaſon and Homicide would 
have been very imperfect if the Learning of Accomplices 
in the one, and of Acceſſaries in the other had been leſt 


» See the ſame Caſe wretchedly r «pda Foy 100 


OF ACCOMPLICES. 


wholly untouched. And I choſe to throw my Thoughts C H A P. | 


on theſe Subjects into a ſeparate Diſcourſe, rather than to 
blend them with what is offered under the general Titles 


prefixed to the other Diſcourſes. For Subjects which bear 
a near Affinity to each other as theſe do, are beſt under- 
ſtood when exhibited together in one Point of View. 


Becauſe by that Means they explain and illuſtrate each 
other. ? 2 : b | | 3 ; 
THis having been done as far as concerneth Treaſon 


in the Light I have conſidered it, and Homicide in all 


it's Branches, to which Offences I have confined myſelf, 
I have nothing further to offer. 


END OF THE DISCOURSE 


ON ACCOMPLICES 
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les on which the Revolution and 


preſent happy Eſtabliſhment are founded. 
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DISCOURSE IV 
OBSERVATIONS 


ON 


Some Paſſages in the Writings of Lord Chicf 
Juſtice Hare, Relative to the Principles 


on which the Revolution and preſent happy 
Eſtabliſhment are founded. 


ORD Chief Juſtice Hale, in his Hiſtory of the 
| Pleas of the Crown, ſpeaking of the Depoſal and 1. 
Reſignation of Edward the 2d, is pleaſed to ſay; * Al- Vol. 105; 
e though Edward the 2d had a kind of PRETENDED 


_ * A 1 PR 2. þ 1 * 256 = 2 —— > 
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« Depofing, and his Son Edward 3d took upon him the | | 
e kingly Name and Office, yet in the Opinion of thoſe HY 
5 Times, Edward the 2d continued, as to ſome Purpo- 1 
&« ſes, his Regal Character: for in the Parliament of the 669 
« Ath of Edward the 3d, Mortimer and others had 11 
« Judgment of High Treaſon given againſt them for 1 
.* "the Death of Edward the 2d after his Depoſition.” UM 
-- And a little lower, after citing the Parliament Roll 1 14.68 
in the Caſes of Mortimer and Sir Thomas Berkley, he "1 Yi 
| addeth ; © This Judgment (againſt Mortimer) was not mL 
- ſingly on this Account, that he (Edward the 2d) was . 4 
7M Father to Edward the za; bur that notwithſtanding | |]. 
e the formal depoling of him, and that pretended or WM Ti 
4 extorted Reſignation of the Crown mentioned by the 714 "I 
« Hiſtories of that Age, yet they till thought the Cha- | j ny | 
rater Regius remained upon him, and the Murder of fy | i 


% him was no leſs than High Treaſon ; namely, the 
* killing of him wHo WAS STILL A KING, though 1 
&« deprived of the Actual Adminiſtration of his Kingdom.. Ws | 
Mx. Prynne inferreth from theſe Caſes, as his Lord- Plea. for hs | | 
ſhip doth, that Fdw. the 2d after his Depoſition was full Lords. 1 
reputed a King de ure. P. 329. 466. L lt 


THresE Caſes undoubtedly prove that in the Judgment 1 

of thoſe Times, the Murder of Edw. the 2d was High | 14:0 

Treaſon. But with great Deference to the Opinion of the 1 

learned Judge, it will not follow from thence, that this 1 
Treaſon 1 
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„ DISCOURSE IV. 


Treaſon was conſidered as a Breach of Allegiance due to 
Edw. the 2d; or that, when the Treaſon was commit- 
ted, he was in the Opinion of thoſe Times intitled to the 
Allegiance of the People of England. = 

ComPASSING the Death of the Queen Conſort, or of 
the King's Eldeſt Son and Heir, theſe and ſome other 

Offences againſt the Blood Royal, were High Treaſon 
at Common-Law and continue ſo fince the Statute, But 
againſt whom, in Confideration of Law, are theſe Trea- 

| ſons committed? Plainly againſt the Crown and Royal 

Dignity of the King, againſt the Allegiance due to him; 

though pon the Perſons of thoſe who participate in ſome 

of the High Prerogatives of the Crown: for it is of 

the Efſence of High Treaſon, that it be done Contra 
Ligeantiæ Debitum, „5 Ti 

IT is well known, that long befere the Times now un- 

der Conſideration, perſonal Violence committed or at- 

' tempted againft the Blood-Royal, was conſidered in the 


2 — re ar ay 4 
—— Writes " — — mY * = * - 
— —— 


r Re: 


1 ſiame Degree of Guilt, as if done or attempted againſt the 
40 | De Corona King himſelf, Bracton ſpeaking of Offences againſt the 


Cap. 3. S. 1. Perſon of the King, faith, © Videndum eft utrum Tran/- 


Ws j || prope Finem. greſſia illa que tangit Regem gravis fuerit vel levis, ſive 


% $6: five Uxori & Puerts, In Suis vero poterit Rex in- 
& juriari.” Britton is more explicit to the preſent Pur- 
j 3 © En primes eft a dire de /ippells de Felonies que poi- 
e ent e/tre faits par Nous & nemye pour Nous ſicome de 
% Treſen & de Compaſſment purvieu vers noſtire Perſone 
pour Nous mettre a Mort, ou noftre Compagne, Ou 
« Noftre Pere ou Noftre Mere ou Nos Enfauntz.”” 
Loxp Chief Juſtice Cote is clearly of Opinion, that 
Ediu. the 2d after his Depoſition was not to be conſidered 
in any other Light than as a Perſon utterly diveſted of the 
Regal Character; and conſequently that the Judgment a- 
gainſt Mortimer and others was founded ſolely on this Prin- 
Ciple, that the Murder of the King's Father was High Trea- 


- Inſt. 7. fon. His Words are, It appeareth by Britton, that to 


compaſs the Death of the Father of the King was Trea- 
<< ſon; and ſo was the Law holden after that : for after 
© Edw. the 2d had diſmiſſed himſelf of the Kingly Office 
« and Duty, and his Son by the Name of Edio. the 3d was 
„ crowned and King Regnant, Gewrney and Ocle were 
5 1 „ attainted 


= 


OBSERVATIONS, &c. 


« zttainted of High Treaſon for murthering the King's 


« Father, who had been a King by the Name of Fi. 
ec the 2d. = 


I is certain, that at the Time of theſe Attainders, 


there prevailed a very extenſive Rule touching Offences 
- againſt the Blood-Royal, I mean that cited before from 


Bracton, In Suis vero poterit Rex injuriari.” For at 


the ſame Parliament Fohn Maltravers and others were 
attainted of High Treaſon. for compaſſing the Death of 
the King's Uncle the Earl of Kent. | 
IT muſt be admitted, that in this Inſtance Matters were 
greatly ſtrained againſt theſe Men. For the Earl of Kent 
himſelf had been attainted and executed for Treaſon or 
pretended Treaſon againft the King, at a Parliament held 
at Wincheſter * in this very Year : And the Charge againſt 
Maltravers and the others touching the Earl's Death was, 


+ that They by wicked Arts and untrue Suggeſtions impoſed 


upon his Credulity, and led him into Meaſures which end- 


ed in his own Deſtruction. This was deemed a Compaſ- 


ſing the Death of the King's Uncle! | 


Tux only Uſe I make of this Caſe is, that ſince Com- 
_ paſſing the Death of the King's Uncle was High Treaſon 


in the Opinion of that Parliament, the ſame Parliament 
might by Parity of Reaſon adjudge the actual Murder of 
the King's Father to be ſo, without conſidering him as a 
Perſon {till inveſted with the Regal Character. The Judg- 
ments in both Caſes moſt probably were founded on one 


and the ſame Principle, the near Relation Ew. the 2d 


and the Earl of Kent ſtood in to the King. Eſpecially fince 


the Lords could proceed on no other Principle with regard 
to the former, without ſuppoſing the King on the 


Throne to have been an Uſurper during the Interval be- 
tween his Acceſſion and his Father's Death. 
Bor whether the Murder of Edw. the 2d was deemed 
High Treaſon, as the Murder of one who was till a King, 
though deprived of the actual Adminiſtration of his King- 


The Roll of the Parliament at Winton is not extant, It 


was called by Writ Tee the 25th of Zanuary, 4 Edæu. 3. Re- 
turnable on Sunday before the Feaſt of St. Gregory. [ March 12th] 
I See 1 Hale 82. the Record of this Judgment which hath 


been examined by the Roll. And fee S«/7en's Privilege of 


| Baronage, iſt Part, C. 4. 


dam, 


No. 3. 4. 


4. Rym. 424. | | 
430. 175 


Rot. Parl. 
4. Edw. 3. 
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DISCOURSE W. 


dom, which Lord Hale ſuppoſeth to be the Caſe, will beſt 
appear by taking a ſhort View of the publick Tranſactions 
at and after his Depoſal to the Time of his Death. Py 
TE Parliament which had been called by Eaw. the 2d 
and ſtood prorogued to the Morrow of Ep:phanyin the 20th 
of his Reign, met at Weſtmin/ter & at that Time; and un- 
animouſly reſolved, that the King was not of Ability to 
govern ; that he ſuffered himſelf to be led in all Things 
by wicked Counſels : that he had done what in him lay 
to ruin his Kingdom and People; and that there appeared 
no Hopes of his Amendment. no 
Fon which Reaſons they reſolved, that the Lord Ed. 
ward the King's eldeſt Son, ſhould immediately take up- 
on him the Government of the Kingdom, and ſhould be 
e | 
I am not at preſent concerned to enquire, whether this 
Charge was or was not well founded. But admitting that 
it was, the Parliament proceeded upon a Principle which 
in the Caſe of Individuals is perfectly underſtood and uni- 
verſally aſſented to. I mean the Right of Self-Defence in 
Caſes of great and urgent Neceflity, and where no other 
Remedy is at hand. A Right which the Law of Nature 
giveth, and no Law of Society hath taken a wax. 
IF this be true in the Caſe of Individuals, it will be e- 
qually ſo in the Cafe of Nations under the like Circumſtan- 
ces of Neceſſity. For all the Rights and Powers for Defence 


and Preſervation belonging to Society, are nothing more 


than the Natural Rights and Powers of Individuals tranſ- 


ferred to and concentering in the Body, for the Preſerva- 
tion of the Whole. And from the Law of Self- Preſervation 
conſidered as extending to Civil Society, reſulteth the 
well-known Maxim, Salus Populi Suprema Lex. 

I think the Principles here laid down muſt be admitted, 
unleſs any one will chooſe to ſay, that Individuals in a 
Community are in certain Caſes, under the Protection of 


the primitive Law of Self- preſervation, but Communities 


* Apologia Adæ de Orleton inter decem Scriptores. Col. 2765 
| + The Parliament Roll is not now extant. It was laid before 
the Parliament in the 1oth of R. 2d. And probably was de 
ſtroyed about that Time, or at leaſt before the End of that 
Neign. So that for want of a better Guide we muſt follow the 
Hiſtory of the Time. See the Queſtions propounded to the 
Judges in the 11th R. 2. and their Anſwers cited below. 

. compoſed 


OBSERVATIONS &. 383 
compoſed of the ſame Individuals are in the like Caſes 
excluded. Or that whep the Enemy is at the Gate, 
every ſingle Soldier may and ought to ſtand to his Arms, 
but the Garriſon muſt ſurrender at Diſcretion. 


Taz Reſolution of Parliament juſt mentioned was no- N- 5 
tified to the King, then a Priſoner in Kenelworth Caſtle, 327 


Ed. 2. 


by a very Solemn Deputation from that Body : when Sir 13 


William Truſſel, in the Name of the reſt, and as Pro- Cigri 2 5 


curator of the whole Parliament addreſſed himſelf to the Knighton 

King in Terms extremely full, ſtrong, and explicit, Eodem Ao 

which I ſhall not tranſcribe; importing that the whole Par- I 

lament renounced all Allegiance to him : and thencefor- 

ward would confider him as a private Perſon diveſted of 

the Royal Dignity © T Ss 

Tu young Prince, then about Fourteen Years of 

Ave, was adviſed to refuſe the Offer of the Crown from 

the Parliament, unleſs his Father would make an actual 

Reſignation of it unto him: which, it is ſaid, was ſoon 

afterwards done. JJ 8 

Ax the Commencement of the New King's Reign 

| was fixed by Parliament to the z20th of January. And _ 

on the 24th his Peace was proclaimed in London; as 4. Rym. 243. 

it was ſoon afterwards in all other Parts of the King- 

dom by Virtue of Writs Teſte the 29th. _ 1 
Ihe Writs ran thus; 


ce Rex Vicecomit' N Salutem. Quia Dominus Ed. 
wardus, nuper Rex Angliæ, Pater Noſter, de com- 
„ munt Conſilio & Aſſenſu Prelatorum, Comitum, Ba- 
ronum & aliorum Magnatum, necnon Communitatum 
totius Regni prædicti, Spontanea * Voluntate ſe amo- 
vit a Regimine dicti Regni Volens & Concedens, quod 
Nos tanguam ipſius Primogenitus & Heres, ipſius 
e Regni Regimen & Gubernationem aſſumamus. Noſque 
« ipfius Patris nofiri Beneplacito * in hac Parte de Con- 
ulis & Adviſamento Prælatorum, Comitum, Barenum, 
* Magnatum, & Communitatum prædictorum annuentes, 
Eubernacula ſuſcepimus dicti Regni, & Fidelitates & 
* Homagia ipſorum Prælatorum & Magnatum recepi- 
mus, ut eft Moris. = 5 


(0 


* The Reſignation, if ever he made any, undoubtedly 
was not matter of Choiſe. The Merits of the Caſe will 
thereſore turn upon another Principle. | ED 
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' _..*DISCOURSE IV; 


* /Dofpderetes zgitur Pacem notrum pro Duiete & Tray. 
guilittate | Popul: noftri indiolaliter obſervari Tibs, Precipi. 
anus, qavd ftatim viſis Præſentibus per totam Balivam tuam 
Patem maſtrum publice "proclamari facias. Univerſis & 


:::. m 
e Reine Bxbicredationis E Hniſionit 
pirorum Pactm naſtram violare pri ſumat. 


itæ '&& Mem- 
„Sed Quads quilibet Actiones & Querelus ſuas abſqur 


Vislentid quacunque proſequantur ſecundum Leges & Cen- 
 ofurtudines Regni 'neftri. Nos enim parati ſumus & ſem- 


Per erimus Omnibus & Singulis Conquerentibus, tam Di- 


vitibus quam Pauperibus, plenam Fuſtitiam exhibere. Teſ. 
te Rege. Sc IT 5 e ; 


"= Per ipſum Regem.“ 


£ Tnis was in thoſe Days the uſual Method of notify- 


ing the Acceſſion of a new King. And I think ſtrong- 
er Expreſſions cannot be conceived, importing that the 
Regal Character reſided in the new King, and in hin 


alone, than are made uſe of in this Writ. mY 
O the Firſt of February the King was crowned, 
And two Days aferwards he held his firſt Parliament, 
the ſame which depoſed his Father, and ſet the Crown 


on his Head. And at this Parliament begun and end- 
ed in the Life-time of Edward the 2d & all the Statutes 
of the Firſt of Edward the 3d now extant were made. 
Among others was that for confirming the Baniſhment 


of the Spencers and indemnifying all Perſons who in the : 

late Troubles had taken up Arms in Behalf of the King 

_ againſt his Father. Which the Reader will find in Raf 
tal's Statutes and in all the Editions anteriour to that 
Collection. 


Turn x ate in Mr. Rymer's Collection of Publick 


Acts between 30 and 40 Inſtruments of various Kinds 


during the Interval between the Depoſal and Death of 


Edio. the 2d. in which mention is made of Him; and in 
thoſe he beareth no Stile approaching nearer to Royalty 


than either the Lord Edward late King of England Father 


of the King, or the Lord Edward late King of England Out 


Father, or barely the King's Father. I will cite one 
A 55 

' * On the 5th of Augaf in the iſt of Edward the zd. 
Writs iſſued for calling a New Parliament, and we know 
that Edward the zd. lived to the 2 1ſt of September in that 


R . 


Ir 


* 


* 


Attempt to deliver the Kin 
reſtore him to the Royal Dignity. For many Attempts 


OBSERVATIONS &a. 
Ir is a Writ directed to the Sheriff of Oxon, and it re- 


385 


citeth; Cum, ut accepimus, Millielmus de Aylmere coram 4. Rym. 304. 


« Dilecto & Fideli naſiro Thoma de Bertele ( quem Aſſigna- 


« vimus Conſervatorem Pacis noſtræ in Comitatu tuo & in 


« Glouce/tri4) fit Indiftatus de Conſenſu & Abetto ad de- 


&« predandum Caſtrum de Berkele, & ad rapiendum Domi- 
ec num Edwardum de Caernarvon, nuper Regem Angliæ, 
« Patrem noſtrum, & ad levandum Populum noſtrum de 
« Guerra contra Nos, & ea Occaſione captus, in Priſons 


te noſtra Oxonie fit detentus.” — The Writ then requireth 
the Sheriff to admit the Priſoner to Mainpriſe, if he could 
find ſufficient Manucaptors Body for Body, for his Appear- 


ance in the Court of King's Bench on the Octaves of St. 
Michael, ©* ad faciendum & recipiendum quod Curia noſ- 
% tra conſideraverit in hac Parte.“ 
als Ti, Rege 20. Aug... 

A Writ of Certiorari of the ſame Teſte and Return iſ- 
ſued to Sir Thomas Berkly for removing the Indictment. 
But what was the Iſſue of this Profecution I know not. 
Though I make no Doubt that Ay/mer's Offence was an 


9 


s Father from Priſon ; and to 


of that Kind were made about this Time, which probably 
haſtened the Death of the old King. 1 


1 fear I ſhall be thought to have taken ſome unneceſſary | 
Pains in proving, that Edw. the 2d after his Depoſition 


was conſidered and ſpoken of in all publick Acts as a Per- 
ſon utterly diveſted of the Regal Character. For in Truth, 
the Perſons then in Power, to be conſiſtent with them- 
ſelves, could not ſpeak otherwiſe of him. And if Mr. 


Prynne, or the Nonjurors of our Time had been the only 


Perſons who had made a Queſtion of it, I ſhould have ſpa- 


| red myſelf the Trouble I have now taken. But the politi- 
cal Miſtakes of a Writer of Lord Chief Juſtice Halè's dif-. 
tinguiſhed Merit deſerve great Attention; eſpecially when 


the profeſſed Enemies of the preſent Government affect 


to ſhelter themſelves under his Name, as we know they 


have done, with ſome Degree of Triumph. _ 
THe learned Judge is of Opinion, that the Parliament 
of the th of Edivard the 3d conſidered the Murder of Edu. 


the 2d, as the Murder of him who was /?:1! a King, though 


ö deprived 


IF 


* 
* . 


a — — a £2 
i 9 > #- may C S 
— — . 2 4; 2827 3 — 5 :- © 


a 1 3 — 


2 


_ — ye — — Sn wt 8 
6 Ee HEL ao „...... r = 


D 18 O U RSE IV. 


deprived of the actual Adminiſtration of his Kingdom ; and 
that in that Light they deemed it to be High Treaſon, 
If they did really entertain this Opinion, what Opinion 
did they entertain of the King on the Throne, or of them- 
ſelves and the Body of the Nation ? Did they think him 
an Uſurper, and themſelves Rebels, during the Interval 
between the Depoſal and Death of Edw. the 2d? This 
would have been an heavy Imputation upon them. And 
yet if Edo. the 2d was, to the Time of his Death, ſtill a 
King, intitled to their Allegiance, the Charge of Uſur- 
pation and Rebellion cannot be avoided. - 

His Lordſhip, as I have obſerved, groundeth his Opini- 

on on the Record of the Proceedings againft the Murder- 
ers of Edw. the 2d, and the Earl of Kent. But it cannot be 
ſaid, that there is in this Record any plain, expreſs Decla- 
ration of the Senſe of the Parliament touching this Matter. 
It therefore giveth one ſome Concern, that in a Point of 
ſuch Moment a Writer of his Lordſhip's great Candour 
and diſtinguiſhed Abilities ſhould pronounce peremptorily 
touching the Senfe of that Parliament, without at leaſt one 
explicit parliamentary Declaration to warrant him in ſo 
doing. Eſpecially when the Notion of Edw. the 2d's ſup- 
porting the Regal Character after his Depoſition, appear- 
eth to be utterly repugnant to a Series of Facts and De- 
clarations, anteriour to that Parliament, plain, full, and 
explicit, as Words and Actions can be. 

J admit, that if that Parliament could not have pro- 
ceeded in the Manner they did upon any other Principle 
than that of Edu the 24's ſuſtaining the Regal Character 

to the Time of his Death, it might have been inferred 


from theſe Records, that they did proceed on that Princi- 1 
ple. But I hope I have already ſhewn, that the Judg- FE 
ment of High Treaſon againſt the Murderers of Edw. the 3 
2d doth not neceſſarily preſuppoſe the Truth of that Prin- 1 


ciple; becauſe that Judgment might be, and moſt pro- 


bably was, founded on another. | | "$4 
His Lordſhip doth not ſeem to deny, that, that Judg- 1 
ment might in ſome Meaſure be founded on the Rule laid 4 , 
down by Britton and Coke, That killing the King's Father ; ö 
vbas Treaſvn; but contendeth, that it was not grounded m-  < 


ph on that Opinion: becauſe, he obſerveth that ** in the 
2 | “ Parliament- 
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ec « Parliament-Roll of the 4th of Edw. the zd, Edu. the 1. Hale 10 5. 
« 2d is ſtiled, at the Time of his Death, Seigneur Lige, 11 

« and ſometimes Rex, as N. 6. the Fords make their Pro- [91 
te teſtation, that they are not to judge any but their Peers; 1 
« yet they declare, that they gave Judgment upon ſome 15 31 
«© who were not their Peers in reſpect of the Greatneſs of 10 81 
te their Crimes, Et ce per Encheſon de Murder de Seigneur #1 1 | 
“ Lige &c. And in the Arraignment of Thomas Lord Berk- 1 
4 for that Offence, the Words of the Record are Qua- wh 
ce liter ſe velit acquietare de Morte ipſius Domini Regis; 1 
„ Who pleaded, Qudd Ipſe de Morte ipſius Domini Regis WH: 
« in nullo et inde Culpabilis. And the Verdict as it was [1 1 

te given in Parliament, and the Record is Quod prædictus 1 } 
& Thomas in nullo eſt Culpabilis de Morte prædicti Domini {1 2M 


Regis, Patris Domini Regis nunc. So that the Record 
« ſtileth him Rex at the Time of his Death.? | 


I confeſs.I do not ſee, that Edw. the ad is in any Part of \\ 
this Record ſtiled Seigneur Lige, or Rex aT THE TIME |; 
or His DEartn. And it is on that Suppoſition alone, that | 1 
his Lordſhip's whole Argument i is built. It is true he is BE | 
ſtiled King and Leige Lord in a Proceeding againſt his {11 [i 
Murderers: but this doth by no Means imply, that he was 1M 
conſidered as a King at the Time of the Murder. For in 1 
what Manner is he filed King in this Record? Mr. 1 
Prynne hath given us the Record at large in the Caſe of Plea for the {1} WM 
dir Thomas Berkly. But as his Copy is incorrect, and as Lords 327. 111. 
the Proceeding was ſomething ſingular being a Trial in " 5 ; 
Parliament by a Jury of Freeholders, I here inſert a Copy if, | 1 
of the Record examined by the Parliament Roll. TH 1 
« PLACIT A Coronæ tenta coram Domino Edwards Re- Rot. Parl. 

« ge tertio poſt Conqueſlum, in pleno Parliamento ſuo a- 4. E. z. Ne. 1 
0 pud Weſtmonaſterium, Die Lunæ proximo poſi Feftum 16. 14.1 
* dane Caterine Virginis, Anno Regni Regis glen [Nov. 25.) 11M 


“ narto. 

Thomas de Bertele Miles venit coram Domino Rege i in 
wy . Pleno Parliaments ſuo prædicto, & allocutus de hoc; Nod 

cum Dominus Edwardus nuper Rex Angliæ, Pater Domi- 


— * 
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ni Regis nunc, in Cuſtodid 2 us Thome, & cujuſdam Fo- 1 17 on 

8 1 eLae Mautravors nuper extitit liberatus ad Salvo-cuſlo- 1%: 
* diendum in aſtro ipſius I home apud Berkele in Comitatu I 1 


* Cluceſtrice, & in codem Cofiro.? in Cuſiodii WOW * 
BY | 
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ce ma d Johannis Murdratus extitit & Interfectus, quali- 
ce ter Se velit de Morte Ipſius Regis acquietare ® Dicit, 
« Duid Ipſe nunquam fuit Conſentiens, Auxilians, ſeu 
* Procurans ad Mortem ſuam, nec unquam ſcrvit de Mor- 


&« te ſua uſque in preſenti Parliamento iſto, & de hoc pa- 


« ratus eſt acquietare Se, prout Curia Regis conſideraverit. 


Et ſuper hoc quæ ſitum eſt ab eo, ex quo Ipſe ęſt Deminus 


Caſtri prædigti & idem Dominus Rex in Cuſtodid ipſe. 


rum Thomæ & Johannis extitit liberatus ad da, vo- cuſtodi- 
* endum, & Ipſi Cuſtodiam Ipſius Regis receperunt & accep. 
% tarunt, qualiter Se excuſare poſſit, quin de Morte Ipſius 
& Regis reſpondere debeat? Et prædictus Thomas dicit, 
« Ducd verum eſt, quod Ipſe eff Dominus Caſtri predici, 


« & quad Ipſe ſimul cum Fohanne Mautravors Cuſtodian « 


« Ipſius Regis recepit ad Salvo- cuſtodiendum, ut prædictun 
« e/t. Sed dicit, Quod eo Tempore quo dicitur Ipſum Do. 


* minum Regem eſſe Murdratum & Inter fectum, fuit Ipſe 
« tal: & tantd Infirmitate apud Bradeley extra Caſtrun 
© prædictum detenius, quod nihil ei currebat Memoria. 


* Ft ſuper hoc dictum eſt ei, Duod ex quo cognovit, quid 


* Tpſe ſimu! cum dicto Johanne Cuſtodiam Ipſius Domini 


Regis obtinuit, ut prædictum eſt, & Tpſe Cuſtodes & 


HMiniſtros ſub Se poſuit ad Cuſtodiam de Eo faciendam. 


per aliquam Infirmitatem Se excuſare poſſet, quin re. 
e ſpondere debeat in hac Parte? Et prædictus Thomas di- 


* c:t, Quod ipſe poſuit ſub fe tales Cuſtodes & Miniſeres 
in Caſiro prædicto pro Cuſtodid faciendd, in quibus ig 
be confidebat, ut de Seipſo, qui Cuſtodiam Ipſius Regis 


% ſimul cum prædicto Fohanne Mautravors inde had uerunt. 


unde dicit, quod Ipſe de Morte Ipſius Domini Regis, 


Auxilio, Aſſenſu, ſeu Procuratione Mortis ſue in nulic «jt 
* inde culpabilis. Et de hoc de Bono & Malo ponit Se ſuper 
Patriam. Ideo venerint inde Furatores coram Domino Re- 
ge in Parliamento ſuo apud Meſtmonaſterium in OAatis 


e ſancti Hillarii proxime Futuri &c. Ad quem Diem vcnit 
e prædictus Thomas coram Domino Rege in pleno Parliameu- 


* to ſuo, ac ſimiliter Juratores, ſcil. Fohannes Darci, Fohan- 
ones de Miſbam, Willielmus Truſſel, Rogerus de Swyneuer- 
ton, Conſtantius de Mortimer, Fohannes de Sandto Phi:e- 
** berto, Richardus de Rivers, Petrus Huſſey, Fohannes d. 
* Dynton, Richardus de la Rivere, Robertus Debenbate & 
© Richardus de Corveyes, omnes Milites, qui dicunt ſuper 
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ec Sacramentum ſuum, Quod prædictus Thonias de Berkele 


ce jn nullo eſt culpabilis de Morte prædicti Domini Ediwar- 


« d; Regis, Patris Domini Regis nunc, nec de Aſſenſu, 


4% Auxilio, ſeu Procuratione Mortis Ejuſdem. Et dicunt 


* Puod Tempore Mortis ejuſdem Domini Edwardi Regis, 


Patris Domini Regis nunc, fuit Ipſe tali Infirmitate 


« gravatus apud Bradeley extra Caſtrum ſuum prædictum, 
« quod de Vita ejus deſperabatur. Ideo idem Thomas inde. 
e quietus. Et Furatores quæſiti, fi idem Thomas unquam 
&* ſubſtraxit ſe Occaſione predifta, dicunt, Quod Non. At 


ct quia idem Thomas poſuit Cuſtodes & Miniſtros ſub Sez: 


&« {cil. Thomam de Gourney & Millielmum de Ocle ad Cuſ-- 
&* todiam de ipſo Domino Rege faciendam, per Quos Ipſe 
Dominus Rex extitit Murdratus & Interfectus, datus eſt 
&« 2; Dies coram Domino Rege nunc in proximo Parliaments. 


( (up, de audiendo Fudicio ſuo Ac. Et predictus Thomas 


ede Bertele interim committitur Radu!pho de Nevil Seneſ- 
&* chalto Hoſpitii Domini Regis Sc.“ 


I have Oy ee that Edio. the 2d in the Inter- ; 
epoſition and Death, was moſt common- 


val between his 
ly tiled, as he is in the Beginning of this Record, Domi- 


nus Edwardus nuper Rex Angliæ, Pater Domini Regis 


nunc. But I would not be thought to infer from this Re- 


cord what may, I think, be reaſonably inferred from thoſe. 
worded in the ſame Manner in the Life-time of the King, 


For this being a Proceeding after his Death, he was with 


ſtrict Propriety ſtiled Nuper Rex, whatever Opinion the 


Parliament might entertain concerning him, or the Pro- 
ceedings againſt him. What I would obſerve is, that as 
the Words Nuper Rex import no more than that he lately 
was King, and do by no means imply that he continued ſo 
to his Death, it cannot be inferred from any Thing in this 


Record, that in the Opinion of that Parliament he did con- 


tinue to bear the regal Character after his Depoſition. 
This, I fay, cannot be inferred from the Words Nuper 
Rex. And the Words upon which his Lordſhip groundeth 


| tk Opinion, Ipſius Domini Regis, Prædicti Domini Regis 
&c. &c. have in this Record a plain Reference to the Per- 


ſon named at the Beginning under the Stile of Nuper Rex. 
II is well known, that in parliamentary Proceedings of 


this Kinds it is and ever was ſufficient, that Matters appear 


with proper Light and Certainty to a common Underſtand- 
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ing; without that minute Exactneſs which is required in 
criminal Proceedings in Neſtminſter-Hall. In theſe Caſes 
the Rule hath always been, Loguendum ut Vulgus. And 
in common Speech when we ſpeak of tormer Kings, we 
give them ſimply the Titles they formerly bore, and no- 


body miſtaketh our Meaning. The Legiſlature hath very 


frequently ſpoken of former Kings in the ſame Stile. They 
did ſo about ten Times in the Caſe of Ew. 2d in the 


Act for confirming the Baniſhment of the two Spencers be. 


fore mentioned. And yet whoever readeth the Act with 


the leaſt Attention will ſee that they conſidered him in no 


other Light than as a Perſon utterly deprived of the regal 


Character. And in the Stile * of the Petitions whereon 
that Act and others were grounded, he is called King af- 


ter his Depoſition. And ſo are his Father and Grandfa- 
ther, when they had been long in their Graves f. HOG 


I hope I need not labour this Point 


Tur Judgment of High Treaſon againſt the Murderers 
of Edu. the 2d hath been already in part conſidered, But 


ſomething further remaineth to be ſaid on that Head. A- 


gainſt whom in the Judgment of this Parliament was this 


Treaſon committed? Againſt Edward the 2d or Edward 


the 3d? a ſatisfactory Anſwer to theſeQueſtions will be de- 
ciſive in the Point. For High Treaſon being as I have ob- 
ſerved an Offence Contra Ligeantiæ Debitum, if the Par- 


liament conſidered the Murder of Ediu. the 2d, as a Trea- 


ſon committed againſt his Crown and Dignity, they muſt 
be ſuppoſed to conſider him as a Perſon to whom Allegi- 
ance was then due, or, in Lord Hale's Words, as ſtill a 
King, though deprived of the actual Adminiſtration. On 
the other hand, if it was conſidered as a 'I reaſon commit- 
ted againſt the Crown and Dignity of Edward the third, 
the Conſequence will be, that in the Judgment of that Par- 


liament the Allegiance of the Subject was due to him in 


22 s 1 
4. Rym. 245. 


the Life-time of his Father. And then the Murder of the 


* 4e Fait a remember, gue le tierce Tour de Fewerer | An de 
Roy Edward, Fitz au Roy Edward, Fitz au Roy Edward, 
© FR% as Key. FlenrFn Te,” : | | 


I In the Proceedings againſt Mortimer at this Parliament 
ſo little Regard was paid to the Forms obſerved in legal Pro- 
ceedings that he who had been frequently ſummoned to Par- 
liament as a Baron, and had been then lately created Ear! of 
Marchand by that Title ſummoned to four ſucceſſive Par- 
liaments, is {tiled through this whole Record barely Roger de 


Mortimer. | Father 


L 
x 
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Father will fall under the ſame Rule as Offences of the 
like Kind againſt the Blood-Royal did at Common-Law ; 


and as the Offences I have already mentioned ſti'l do by 


| Virtue of the Statute of Treaſons. 8 

Fo let it be remembered, that in Conſideration of Law 
the royal Majeſty of the King is impaired by Outrages of 
a treaſonable Kind done or attempted againſt the Blood- 
Royal. The Rule laid down by Bracton before cited is 


founded on this Principle: The Caſes put by Britton plain- 


ly ariſe out of it: And fo do thoſe of the fame Kind pro- 
vided for by the Statute of Treaſons. The Principle is ſtill 
true: only the Statute limiteth and reſtraineth the Opera- 
tion of it to the few Caſes therein expreſſed ; excludin 


all others which the Common- Law brought under the 


ſame general Rule. 


Now whether the Murder cf Edu. the 2d was conſis 


dered as a Treaſon committed againſt is Crown and Dig- 
nity, or againſt the Crown and Dignity of his Sen, will 
appear by taking a ſhort View of the Record of the Pro- 
_ ceeding againſt his Murderers. The general Title in- 

troductory to the whole Charge runneth thus, * Ces 
« font les Treſons, Felonies & Malveiſtes faites a Noſtre 
Seigneur le Roi & a ſon Poeple par Roger de Mortymer 
„& autres de ſa Covyne,” Then follow fifteen Articles 
againſt Mortimer, by ſeven of which he is charged with 


Rot. Parl. 
4. E. 3. N t. 


accroaching to himſelf royal Power in the ſeveral Inſtances 


ſet forth in the Articles: a Species of Treaſon well known 
in thoſe Days ®, and of which the prevailing Party in 
Times of Faction and Violence hath made a terrible Uſe. 


= By the other Articles he is charged with many high Crimes 


and Miſdemeanours, tending to the Diſhonour of the 
King and the Oppreſſion of the People. 
THe Article touching the Murder is to this Effect, 
© Whereas the Father of our Lord the King was by an Or- 
dinance of the Peers of the Land placed in Keneltvorth 
© Caftle there to remain at his Eaſe, and to be ſerved as. be- 
came ſo great a Lord, the ſaid Roger, by royal Power 
* to him accroached, took upon himſelf the Cuſtody of 
him, and cauſed him to be removed to the Caftle of 


IV. I. Hale 80. 81. concerning this Species of Treafqn. 
KEN Bb: « Berily, 
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ce Berkly. Where by him, and by his Procurement, he 


„Was falſly, traiterouſly, and feloniouſly murdered.“ 


THe Record, after ſetting forth the Articles, goeth on 
to this Effect, „ Wherefore our Lord the King doth 


„ charge the Earls, Barons, and other Peers of the Realm, 


te that foraſmuch as theſe things touch him principally, and 


© them and all the People of the Realm, that they do unto 
© the ſaid Roger right and lawful Judgment.“ And then 


followeth the Judgment, That for the ſaid Crimes, 
and principally for the Murder of the Lord Edward, Fa- 


<< ther of the King, the ſaid Roger as a Traitor and 2 
e mny of the King and Kingdom be drawn and hanged.” 


The like Judgment was given againſt Simon de Bere 


ford, as being an Accomplice with Mortimer in all his 
_ faid Treaſons, Felonies, and Miſdeeds, that he as a Trai- 


tor of the King and his Realm be drawn and hanged.” 
JohN Maitravers, Bogo de Bayonne,and Fohn Deveral, 
whoſe Caſe I have already mentioned, had Judgment of 


High Treaſon for compaſſing the Death of the Earl of Ken: 


; GOURNEY and Ocle, who were ſuppoſed to be the 
actual Murderers of Edward the 2d, had the ſame Judg- 


ment Pour le Mort le Roi Edward Piere nf, 


Seigneur le Roi que ore eft.” 

THz Lords having paſſed 3 axainſt theſe 
Men, who all, except Mortimer, were Commoners, en- 
ter their Proteſtation to the Effect mentioned by Hal: | 
in the Paſſage I have already cited. 

; 'Tmis is the Subſtance of the whole Record, as far as 
concerneth the Murder of Edward the zd, except what 
relateth to the Caſe of Sir Thomas Berkly, which [ have 


already conſidered. ® 


The Parliament Roll of the 4th of Eh the 30 is 1 fo defaced 
that the general Title and One or Two of the Articles agaihſt Marli- 
mer are not tolerably legible; and in ſome others there are conſidc- 
rable Chaſms. It was much defaced when Sir Robert Cotton compiled 
his Abridgment of the Tower Records, and is probably grown worl 
fince that Time. But theſe Defects may be eaſily ſupplied, ſince 
the Proceeding is ſet forth at large in the Parliament Roll of the 28th 
of Edward the 3d which remaineth till legible. 

For at that Parliament Roger de Mortimer who was Grandſon and 
Heir of him againſt whom the Judgment was given in the Ath of 
the King, preferred his Petition complaining that his Grandfather 
was attainted without being brenght to hi: Anſwer AGAINST THE 
Tewor of THE GREAT CHARTER, and praying that the Judgment 
of Attainder might be reverſed and himſelf reſtored in Blood, Which 
was accordingly done. And he was ſummoned to Parliament in the 
following Year by the Stile and Title of Earl of March; bis Father 


Dogdale and who died -before the Reverſal never having been ſurnmoned. 


I make Uſe of the Roll of the 2 8th compared with that of the Ath 
here it is legible. | 


From 
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From this Record I think it is evident, that this 
Murder was conſidered as a I reaton committed againſt 
the King then on the Throne, and him alone. For 
that Species of Treaſon which they called Accroachins 
Royal Power, which maketh a very conſiderable Part of 
the Charge, could never, as I apprehend, in the nature 
of Things be conſidered in any other Light than as an 
Offence againſt the Crown and Dignity of him who, for 
the Time being, was actually inveſted with the Regal 


Power. And it is remarkable, that this Species of Trea- 


ſon is expreſly charged on Mortimer in the Article touch- 
ing the Murder, as ene Step taken by him preparato- 
ry to that Fact. 
BESIDES, the Articles againſt Mortimer and his Ac- 
complices, oi which that touching the Murder is one, 
and upon which the Judgment was principally founded, 
charge Facts upon them, committed, a few of them 
before, the much greater Part after the Death of Ed. 
the 2d, but All after his Depoſition. And yet the whole 
Charge is introduced with this general Title, Te are 
the Treaſons done to our Lord the King; plainly import- 


ing that thoſe 'T reaſons, none excepted, were conſi- 


dered in one and the ſame View, namely, as done againft 
the King then on the Throne, and him alone, and the 
Judgment againſt Mortimer andBeresford, that they for 
thoſe Treaſons, as I'raitors and Enemies of the King and 
Kingdom, be drawn and hanged, import the ſame. 
Nor is there a ſingle Word in the whole Record, declar- 
ing, or ſo much as giving the moſt diftant Hint, that 
any of the Treaſons therein mentioned were committed 
in Breach of the Allegiance due to Fdward the 2d. 

Ir is true as his Lordſhip obſerveth, he is ſtiled in the 


Lord's Proteſtation, Seigneur Lige, and, in the Judg- 


ment againſt Gourney and Ocle, le Roy Edward; but 
I have already conſidered, and 1 hope removed the Ob- 
jection grounded on that Manner of Expreſſion. | 
I have nothing to add with regard to the Proceedings 


| 22ainft the Murderers of Edo. the 2d. but a Difficulty 
bath been raiſed; which may be thought to deſerve ſome 


Notice. And ſince my Subject leadeth me to it, I will 
mention it. 5 


In. 
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394 DISCOURSE Iv: 


In the 21ſt of Richard the 2d, the Act of the Firſt of 

Edw. the 3d. for confirming the Ban ſhment of the 

Spencers, already mentioned, was repealed. And one 

Reaſon given on the Roll is, "That the Act was made 

Cotton e by Ew. the 3d. at ſuch time as his Father Ew. the 

21. Rich. 2. 4 24. was living, Being very King and in Priſon ſo that 
& he could fiot reſiſt the ſame.” 

SoME Writers have thought it ſufficient to ſay, that 


the whole Parliament of the 21ſt cf Richard the 2d. and 


1. Hen. 4. c. every Thing done in it, is annulled by the Iſt. of Henry 
"ny the 4th. But this Anſwer will not remove the Difficulty 
if there be any in the Caſe. For the Objection is not 
founded on any legiſſative or judicial Act, thoſe Acts ate 
undoubtedly repealed, but barely on the Opinion of that 
Parliament. And the Senſe of Parliament, it is ſaid, touch- 
ing any paſt Tranſaction, will be of equal We ght whether 

it's legiſlatiye or judicial Acts continue in Force or no. 
Tris is admitted. But it muſt be likewiſe admitted, 
that if the Opinion of a ſingle Paihament, unſupported by 
Fact or Principle, is to turn the Scale, every Reſolution 
of the ſame Parliament, conſidered as Matter of meer O- 
pinion, will be of equal Weight. If this be granted me, 
I will as ſhortly as I can ſtate a Reſolution of this Parlia- 
ment upon ſome very conſtitutional Points: and then 
leave it to the Reader's Judgment, how far its bare O- 

Es pinion is to be regarded. 8 

Rades Stat. IN the 10th Year of this King a Commiſſion of a very 
N extraordinary Natuie iſſued under the Great Seal, and had 
the Confirmation of Parliament. By it the Duke of Gleu- 
ceſter, and ſome others; by Name, and the Chancellor, 
Treaſurer, and Keeper of the Privy Seal are conſtituted the 
King's great and ſtanding Council for one Year, for the 


0. R. © 


Purpoſes mentioned in the Commiſion. The Commiſſion- 


ers Powers were very large, and were thought to be de- 
rogatory to the royal Prerogative. And therefore the King 
and his Miniſters, ſoon after the Diſſolution of the Parlia- 
ment, entered into Meaſures for defeating this Commiſſion. 
One Expedient was to take the Opinion of the Judges up- 
on the whole Proceeding ; a Refuge conſtantly open to 4 
corrupt Adminiſtration, though, be it ſpoken to the Ho- 


nour of the Profeſſion, not always a ſure one; even while 
the 


Ing 
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the Judges Commiſſions were determinable at the Plea- 
ſure of the Crown. 

To this End, the Judges were ſummoned to attend 
the King at Nattinghan: and the two Chief juſtices, and 
three Puiſnes did attend, and gave Anſwers to ten Queſ- 
tions which were propounded to them in the King's Pre- 
ſence. Some of their Anſwers were to this Effect, ꝑ: That 
thoſe who procured the Statute and Commiſſion juſt men- 
tioned were to be puniſhed with Death, except the King 
would pardon them: as were alſo thoſe who moved the 
King to conſent to the Statute. And that as well the Per- 
ſon who moved in the laſt Parliament, that the Statute 


whereby Edward the 2d was depoſed ſhould be laid before 


the Parliament, as he who in Purſuance of that Motion 
carried the ſame into Parliament, are Traitors and Crim:- 
nals to be puniſhed with Death. 
THERE were two other Queſtions, which with the 
Anſwers l think worth tranſcribing. 
„ SIX TH Queſtion, Whether after in a Parliament aſ- 
„ ſembled, the Affairs of the Kingdom, and the Cauſe of 
« calling that Parliament are by the King's Command 


ought to proceed, if yet the ſaid Lords and Commons 
| will proceed altogether upon other Articles and Affairs, 

and not at all upon thoſe limited and propoſed to them 
* by the King, until the King ſhall have firſt anſwered 


them upon the Articles and Matters ſo by them expreſſ- 
© ed, although the King's Command be to the contrary; 
9 whether i in ſuch Caſe, the King ought not to have the 
« Governance of the Parliament, and effectually over- 


% rule them, ſo as that they ought to proceed firſt on 
e the Matters propoſed by the King; or whether cn the 
* contrary, the Lords and Commons ought firſt to have 


= the King's Anſwer upon their pen before Wer 
| * proceeded further.“ 


To which Queſtion they wad ananimoully; that 


oF the King in that Behalf hath the Gov ernance, and may 


Ses Raſtaus Stat. 21 Rich. 2 and 1; State Trials. Knigh- 
{on inter decem Script. Col. 2694. 


6 appoint 


declared, and certain Articles limited by the King, up- 
on which the Lords and Commons in that Parliament 
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396 DISCOURSE IV. 
** appoint what ſhall be firſt handled, and ſo gradually 
*© what next in all Matters to be treated of in Parliament, 
«© even to the End of the Parliament: and if any Perſons 
e ſhall act contrary to the King's Pleaſure made known 
«© therein, they are to be puniſhed as Traitors,” 

% Ei6HTH Queſtion, Since the King can, whenever 
<< he pleaſeth, remove any of his Judges and Officers, and 
<< juſtify or puniſh them for their Offences ; whether the 

Lords and Commons can without the Will of the King 
*£ impeach in Parliament any of the ſaid Judges or Of- 
«© cers for any of their Offences.” e 

To which they unanimouſly anſwered , “ That they 
+ cannot, and if any one ſhould ſo do, he is to be puniſh. 
ed as a Traitor.“ * e 1 

In this Manner did theſe Judges proftitute their ſacrel 

Character! But a Proſtitution ſo groſs could not long eſ- 
1x. Rich. 2. cape a publick Cenſure. And at the next Parliament 
2 Cenſure ſufficiently ſevere, and not warranted by any 
known Rule of Law, did paſs upon them. Their own 
wry > was meted out te them. F But in the 21ſt. of 
| Rafial's Star, the King, thoſe Queſtions with the Judges* Anſwers hay. 
aſtal's Stat. i Parli Tf d 9 
21. Rich. 2. ing been read over in full Parliament, It was demanded 
"© ©. of all the Eſtates of the Parliament, how they thought 
of the Anſwers aforeſaid. And they faid, that they 
< thought the ſaid Juſtices made and gave their Anſwers 
« as good and lawful liege People of the King ought to do.” 
A Parliament that could fokmnly adopt Principles, ſo 
contrary to the whole Tenor of the Statute of Treafons, 
anti- conſtitutional in every Point of View, ſubverſive of 
the undoubted Rights of Parliament, and of all Freedom of 
Debate in either Houſe, ſuch a Parliament muſt, unlc 
under an actual Force, which moſt probably was the Cale, 7 
be the willing Tools of deſpotic Power. And in either 
Caſe, its bare Opinion deſerveth no manner of Regard. #7 
I will now conſider ſome other Paſſages in the Hiſto #7 
of the Pleas of the Crown, of much the ſame Tendenc 7 
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* Theſe Queſtions and Anſwers being copyed from a mo- z 
dern Tranſlation, differ in, Stile from Rafal and the older 
Editions of the Statutes but in Senſe and Subſtance 'they , 
gree with all of them. 3 —_— 

+ See 1. State Trials, the Proceedings againſt Che, 

Juſt. Treflian and others, —_— 
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with that I have already examined. The learned Author 1. Hale 60. | | W | 


aſſerteth with great Truth, that a King de Fa#o, in the 61. 101. to 
full and ſole Poſſeſſion of the Sovereignty, is ſuch a King, 103. 
againſt whom High Treaſon may be committed within the 
Statute of 'T reaſons. And addeth that Treaſons againſt a 
King de Facto, not being Attempts in Aid 8 the rightful 
Heir, may be puniſhed in the Time of a King de Jure; 
and that thoſe who have aſſiſted the Uſurper, though in 
actual Poſſeſſion of the Crown, have on the Regreſs of the 
Crown to the right Heir ſuffered as Traitors. 
I fear 1t will avail very little towards the ſettling any 
Point of Law or Rule of Right, to enquire in what Man- 
ner Princes on fuch Revolutions as thoſe alluded to in theſe 
- Paſſages by the learned Author, have treated either their 
E Friends or their Enemies. It is not to be imagined, that 
they will conſider the former as Traitors for Acts of Hoſ- 
iility done or attempted in Aid of themſelves. I verily be- 
lieve no Prince in his right Senſes ever did. His Lordſhip 1. Hale 61. 
E doth indeed in the Paſſages juft cited mention the Caſe of ; oz, 
dir Ralph Grey; and ſuppoſeth, that he was puniſhed in 
the Time of Edu. the 4th for Treaſons committed againſt 
Henry the 6th in Aid of Edw. But I doubt that Caſe will 
not warrant any ſuch Suppoſition. „„ 
IR Nalph was taken in actual Rebellion againſt Edo. Ed. . 20 
the 4th ſome Years after he had been in full Poſſeſſion . 
the Crown; and was beheaded for that Treafon, and for 
that alone; as many more were at the ſame Time. He 
was likewiſe degraded. And the Book faith, that the 
E Reaſon of his Puniſhment ©** Er tiel Manner (by Degra- 
dation, as I underſtand the Book) was ©* pur Cauſe de ſor 
Perjury & Doubleneſs que il avoit fait al Roy Hen. 6. 
jades Roy Sc. [*& auxi al Roy Edward le Quart que 
Lore eſt” 7 He had, it ſeems, acted a Part truly infamous, 
hac betrayed both Sides, had broken his Faith to both 
Kings. And for this Duplicity he was, by a peculiar 
©: Brand of Infamy, diſtinguiſhed from thoſe who ſuffered 
#7 with him for the ſame Treaſon. All were beheaded, he 
Alone was firſt degraded. 5 
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1. Hale 274.2 Candour habitual to him obſerveth, ** Parliaments have 


1. Hale 61. 


tis G OURSE IV; 


WIr Regard to the Meaſures which have been obſer- 
ved towards the Enemies of a new Government, after a 
long Struggle and much Blood - ſhed, our Hiſtory furniſheth 
Inſtances more than enough, of a moſt unwarrantable Re- 
venge taken by the prevailing Faction. The AQts of At- 
tainder paſſed againſt the Chiefs of the Lancaſtrian Party 
in the firſt Year of Edw. the 4th, which the learned Judge 
alludeth to in the Places laſt cited, were of that Kind: w 
be accounted. for only by the Heat and Violence of the 
Times; never to be drawn into Precedent. 
For Henry the 6th had been in full Poſſeſſion of the 
Crown almoſt 4.0 Years by lineal Deſcent, and under a 
parliamentary Settlement; in which the whole Nation had 
acquieſced for 60 Years. The Fortune of War did at 
length deciſively turn the Scale in Favour of Edio. at the 
Battle of Towton-Field : but with the Loſs of near 40000 
Englihh Subjects, who fell on that Day. And at ſucha 
Juncture, to what Lengths cannot the Sweets of Revenge, 
the Joys of Conqueſt, the Proſpect of rich Plunder in a 
Plenty of Confiſcations, with a miſgiving Heart ſtill dread- 
ing the final Iſſue of Things, — to what Lengths of Vio- 
lence cannot theſe Incitements carry the vindictive, the 
ravenous, the timid, bluſtering Mortals, who upon ſuch 
Revolutions either take the Lead, or join in the Cry! 
At Seaſons ſuch as theſe, the {till Voice of Law and Rea- 
ſon is ſeldom heard. = N 
I fear it was little attended to in the Caſe of any of the 
Attainders paſſed on either Side during the unnatural War 
between the two Roſes. Nor ought any of thoſe Attain- 
ders to be conſidered as Caſes from which the Principles of 
Law can be deduced. For, as his Lordſhip elſewhere with 


| © been always obfequious enough to the Victor; and rea- 
« dy to paſs Attainders for his Safety and their own.” he 
His Lordſhip admitteth, that a temporary Allegiance ] Ente 
was due to Henry the 6th as being King de Facto. If thi = 
be true, as it undoubtedly is, with what Colour of Lw 
could thoſe who paid him that Allegiance before the Ac- i 
ceſſion of Hdd. the 4th be conſidered as Traitors? For cal 
it a temporary Allegiance, or by what other Epithet « 
Diminution you pleaſe, ſtill it was due to him while in fu ec 
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le of the Crown. And conſequently thoſe who paid 
him that due Allegiance, could not with any ſort of Pro- 
| priety, be conſidered as Traitors for doing ſo. 

THE 11th of Henry the 7th, though ſubſequent to theſe 


reſpect only future Cafes, the Preamble, which his Lord- 


; gality of paſt Tranſactions. It reciteth to this effect, 
© That the Subjects of England are bound by the Duty of 
© © their Allegiance to ſerve their Prince and Sovere:gn 
I &« Lord for the time being in Defence of him and his Realm 
© © againſt every Rebellion, Power, and Might raiſed a- 
I “ gainſt him. And that whatſoever may happen in the For- 
tune of War againſt the Mind and Will of the Prince, 
as in this Land ſome time paſt it hath Leen ſeen, it is not 
„ reaſonable, but againſt all Laws, Reaſon, and cod Con- 

ſcience, that ſuch Subjects attending upon ſuch Service 
I e ſhould ſuffer for doing their true Duty and Service of 
= Allegiance.” 
upon the King for the time being in his Wars ſhall for ſi uch 


N 


© TranſaQtions, is full in point. For let it be remembered, 
that though the enaQting Part of this excellent Law can 


It then enacteth, that no Perſon attending 


© ſhip doth not cite at large, is declaratory of the Common- 
. 145 and conſequently will enable us to judge of the Le- 


Fervice be convict or attaint of treaſon or other Offence by 


: ! Act of Parliament, or otherwiſe by any Proceſs of Law. 

> HERE is a clear and full parliamentary Declaration, 
that by the antient Law and Conſtitution of England, 
ounded on Principles of Reaſon, Equity, and good Con- 
cence, the Allegiance of the Subject is due to the King 
for the time being, and to him alone. This putteth the 


fle knoweth that Protection and Allegiance are rec pro- 
cal Duties. He hopeth for Protection from the Crown, 
and he payeth his Allegiance to it in the Perſon of him 
vhom he ſeeth in full and peaceable Poſſeſſion of it: He 
; e not into the Queſtion of Litle. He hath neither 
2 eiſure nor Abilities, nor is he at Liber ty to enter into 

What Queſtion : But he ſecth the Fountain, from whence 
We Bleſſings of Government, Liverty, Peace, and Plenty 
dow to him; and there he payeth his Allegiance, And 
$<cronings on that Account. 


I * 


| Duty of the Subject upon a rational and fate Bottom. 


| is excellent Law hath ſecured him againtt all Alter- 
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3. Hake 104. 
during the Reigns of the three Henrys. | 


Dugdale. 


DISCOURSE IV. 


Ir being admitted, that Allegiance is due to a King 


de Fact in the full and ſole Poſſeſſion of the Crown, 


it will follow that a Perſon abſolutely out of Poſſeſſion, 


but claiming Title, is not to be conſidered as a Kin 


within the Statute of Treaſons; which the learned Judge 
ſuppoſeth to have been the cafe of the Houſe of Vor 


I would aſk therefore, at what point of Time can it he 
faid, upon any known Principle of Law, that the Bond of 
Allegiance due to Hen. 6. for Inſtance, ceaſed ? When 


Traitors, and Rebels? It will be impoſſible to maintain 


did he firſt become a meer Diſturber, and his e 


that they became ſo the Moment Edivard marched into 


England to revenge the Death of his Father, who fell at 
the Battle of //atefield on the 3oth of Decem! er 1460. 


The learned Judge doth not contend that they did. 


And I freely acknowledge it would be high Preſumption 
in me to attempt to determine with Preciſion, from ay; 


| known Rule of Law, at what Point of Time they did be- 


come ſo. 8 7 ” . . 
I T is very true, that Edward's firſt Parliament made 


not the leaſt Difficulty of fixing the Commencement of 
his Reign to the 4th of March 1461. (the Year conſider- 
ed as commencing the firſt of January.) About which 


Time, the Gates of London having been opened to him, his 
own Party ſupported by his Army proclaimed him there. 


And his Lordſhip in Conformity to the Judgment of 
that Parliament, fixeth the Commencement of Edward's 


Reign to the ſame Day; and from that Day pronounceth 


Hen, the 6th a mcer Diſturber, not ſo much as a 


King de Fats. | | 


Bur ſurely, a military Recognition of Edward's Title, 


flagrante Bello, for it was nothing more, and the Triumph 
of one Week at moſt that immediately followed it, cannot 


with any Sort of Propriety be ſaid to have put him into 
the real, actual Poſſeſſion of the Sovereignty. His Victo- 
ry at Towton-Field a few Weeks afterwards did indeed put 


an End to the Competition. And in Conſequence of that, 


Writs iſſued on the 23d of May returnable the 6th of 7 
for calling a Parliament; which by reaſon of ſome re- 


maining Troubles in the Kingdom never met. On the 29th 


of June he was crowned, and upon the 4th of Novem'cr 


he 


3 
* * 
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he Held his firſt Parliament, for which the Writs bore 
Tete the 26th of Fuly. 

Tunis Parliament, as I before obſerved, fixed the Com- 
mencement of his Reign to the th of March 1461. But 
I doubt the Incitements before mentioned had too great a 
Share in this Meaſure. For by this Retroſpect to the 4th 
of March, they gave themſelves ſome Colour, and but a 
Colour of Law, for attainting many of the Chiefs of the 
Lancaftrian Party for the ſhare they had in the Battle of Cotton. 
Tototon-Field on the twenty ninth of that Month, and 1 Ed. 4. Ne 
afterwards in ſome ſmaller Actions, before Matters were 20. 24. 
thoroughly ſettled, Here, I ſay, the prevailing Party aſ- 
ſumed the Colour of a legal Procedure. But they had not 
even the Colour of Law, for attainting thoſe of the Lan- 
caſtrians who bore a Part in the Actions at Wakefizld, and 
at other Places; all antecedent to the Time at which 
themſelves had fixed the Commencement of Edward's 
Reign, and the Period of Henry's. And yet Acts for that 
Purpoſe did paſs at this Parliament. Though the Faction Ibid. No 17. 
of York had affected to govern in the Name of Henry then 19. 25. 
aQually their Priſoner from the Middle of Fuly 1460, to 
the Middle of February following, if not longer ; as ap- | 
peareth by many publick Acts in Rymer's Collection. 11.Raym.458. 

ONE of them is too remarkable to be lightly paſſed to 471. 
over. It is a Commiſſion from Henry himſelf to his Com. 
etitor, Teſte ſo late as the 12th of February, for raiſing 

orces * and the neighbouring Counties, for ſub- 
duing, chaſtiſing, and bringing to Juſtice certain Rebels 
and Traitors then in Arms againſt the King. Meaning 
the Queen, the Prince, and other Chiefs of the Lan- 
| caſtrian Party then at the Head of a formidable Army, in 


401 


Du gdale. 


efence of the King's Perſon and Government, * 
: . | WIAT 


Rex prechariſſims Con ſanguineo Noſtro Edwards Duci Eborum, Salutem, 
Sciatis quod Quidam Subditorum Neſtrorum, qui veri Ligei Neſtri eſſe de- 
bent & tenentur, Diabolicù Fraude ſeducti, in Numero non modice Mode 
x Cuerino arraiati — ſe proprid Temeritate & Audacid congregarunt, — & 
Þ de Tempore in Tempus Alios Quoſcunque, ad Statum Noftrum & Regni Naſtri 
E © Politicum Regimen ſubwertendum, Sibi congregant & congregare intendant, 
3 5 * Nes eorum Temeritati, Preſumptioni & Audaciæ obviare wolentes, ac de 
1 Nebilitate, Strenuitate, & provida Circumſpectione Veſtris, plenius confidentes, 
. Afſignavimus Vor, ac Vobis plenam commuttimus Piteſtatem, ad advocandum 
. Vobis Omne; & Singules Ligeos Neſtras Ville Briſtoliæ — ad proficiſcendum 
. Vobiſcum contra prefatos Pre ſumptores atque Rebelles Noſiros — ad eorum 
E Træſumptionem, Temeritatem & Audaciam reprimendum—@&, ſi Res exigerit, 
” ſanguam Hate: & Rebellet Neſftros procedendum, & eoſdem Expug nandum, 
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DISCOURSE TV. 


War Contradictions cannot the Luſt of Power re- 
concile ! To what dirty Expedients cannot Ambition 
ſometimes ſtoop ! i 

Tur Caſes cited by the learned Judge do not in the 
leaſt ſhake the Principle already advanced, that the 
Throne being full, any Perſon out of Poſſeſſion, but 
claiming Title, be his Pretenſions what you pleaſe, is no 
King within the Statute of Treaſons. 

[ am aware of the Judgment of the Court of King's 
Bench in the Caſe of *Sir Henry Vane, © That King 
& Charles the Second, though kept out of the Exerciſe 0 
* the kingly Office, yet was ſtill a King both DE F Acro 


c and de Jure and that all Acts 7A. to the Keeping 


him out were high Treaſon.” 
Sis Henry Vane's was a very ſingular Caſe, and the 


Tio in which he bore a Part happened in a Con- 
juncture of Affairs which never did exiſt before, and! 
hope never will. An Uſurpation founded in the Diſſo- 


lution of the antient legal Government, and the total Sub- 


verſion of the Conſtitution. 


I will therefore ſay nothing to the Merits of the Quel 
tion more, ithan that the Rule laid down by the Court in- 


vol ved in the Guilt of Treaſon, every Man in the King- 


dom who had aQted in a publick Station under a Govern- 
ment poſſeſſed in Fact for twelve Years together of So- 
vereign Power ; but under various Forms at different 
Times, as the Enthuſiaſm of the Herd or the Ambition 
of their Leaders diQtated, * x 

Bor this Reſolution hath not in the leaſt fliaken the 


Pf [ contend for; it doth in Reality ſuppoſe the 
Truth of it. For if Charles the Second was King pz F ac- 
To from the Death of his F. ather, every Thing done from 


10 B. etiam Univerſfis & Singulis Ligei & Subditis Neftris — firmiter 
in Mandatis, quod Vobis in Executione Præmiſſerum intendentes fint. — ali. 
« guibus Mandan, Commſſionibus ſeu Proclamationibus endes Faciis nh 
«© ebſtantibus, | 

© Tefte Rege apud We ee EX LY 
5 Duodecime Die Februarii 
p. 88 fer Concilium.“ 


„Lord Chief Juſtice Hale, when of bigh Rank at the Bar, took the En- 
gagement, To be true and faithful to-the Commonwealth of England with- 
« out a King or Houſe of Lords.” This in the Senſe of thoſe who impoſed i, 
was plainly an Engagement for aboliſhing kingly Government, at leaſt for 
ſupporting the Abolition of it. And with Regard to thoſe who took it, 
it might, upon the Principles of Sir Henry Vane's Cafe have been eafily im- 


proved into an aha of Treaſon en King Charles the Second. 5 
25 | tha 
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1 Time in Prejudice to his Right was ee 
high Treaſon. 


Tux only Difficulty is, what did the Court mean by 5 


King de Faclo? They could not mean, what every Soul 
before themſelves underſtood, a King in the actual and 


ſume, as his Lordſhip upon another Occaſion is pleaſed ! 
| to expreſs himſelf, one Qu As i in Poſſeſſion of the Crown ; 


to act under the regal Title. be 
| Tax Diſtinction between de Jure and 4 Fact Kings, 
was taken up by the Houſe of '7or4 to ſerve the Purpoſes of 


| who are-preſumed to have ſucceeded to the Crown in a 

regular Courſe of Deſcent. By the latter, thoſe who 

| have not had that Claim to it. The former were in their 

| Eſtimation the only rightful Kings. The latter, not ex- 

cepting ſuch as have claimed under a parliamentary Settle- 
ment, no better than fortunate Uſurpers. 


| | tion. For the Crown having been entailed by Act of Par- 
| York ſaw itſelf "notally excluded; unleſs it's Pretenſions 


could be ſupported by a Title Paramount to the Power. 
J Parliament. Proximity in Blood was it's only Refuge, 


On 


in ſo doing they brought upon themſelves, in my Opi- 


full Exerciſe of the regal Power. They meant, I pre- 


| ſince during the Uſurpation, no other Perſoh did claim N 


Ambition and Revenge. By the former they meant thoſe 


Tais Doctrine perfectly ſuited the Naomi of that Fac- 


and to that the Partizans of that Houſe reſorted. And 


1. Hale 104. 


| lament on Henry the Fourth and his Iſſue, the Houſe of 7. H. 4. 2. 


nion, the whole Guilt of that Deluge of Blood, which. 


was afterwards ſpilt in the unnatural War between the 


two Houſes. 
Ir is not to be all at that Men whole Ambition 
ſuggeſted to them the Hope of over-turning an Eſtabliſh- 


1 ent, to which themſelves, their Anceſtors, and the whole 


3 ation had ſubmitted. for more than half a Century, ſhould 
Endeavour: to convince Mankind of the ReQiitude of their 


Untentions and the Juſtice of their Claim. Nor is it at all 


Wurprizing, that their Followers, in the Heat of the Times, 


mould ſuffer themſelves to be eaſily convinced. For in 


the Ferment of Parties, Leaders never bluſh, and the Herd 

bf the Party ſeldom think. But, that Perſons who are pla- 
alt an happy Diſtance from thoſe diſaſtrous Times, 
| ould in n cool Blood revive and adopt a Doctrine, which 


Ce 2 ; hath 
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| bath: once laid their Country waſte, is not ſo eafily ac- 
counted for. 0 Ee I tr 
Burr ſince this hath been done by learned Men, a. 
mong whom Lord Chief Juſtice Hale's Name muſt be 
mentioned with all juſt Regard, I will endeavour to point 
dodut what I take to have been the radical Miſtake, which 
led them into a Train of ſpecious, but falſe Reaſoning 
upon this Subject. : | 
Tk ſeem not to have ſufficiently attended to the 
Nature and Ends of civil Power, whereof the regal 
Dignity is a principal Branch. They ſeem to have con- 
ſidered the Crown and royal Dignity meerly as a deſcend- 
able PROPERTY: as an Eſtate or Intereſt veſted in the 
Poſſeſſor for the Emolument and Grandeur of himſelf and 
Heirs, in a regular invariable Courſe of Deſcent, Arnd 
therefore in Queſtions touching the Succeſſion, they con- 
ſtantly reſort to the ſame narrow Rules and Maxims of 
Eaw and Juſtice, by which Queſtions of meer Property, 
the Title to a Pigſtye or a Layſtall, are governed, And 
thence conclude, that the Legiſlature itielf cannot with- 
out manifeſt Injuſtice, interrupt the antient, legal, 
eſtabliſned Order of Succeſſion. It cannot, ſay they, 
without Injuſtice, give to one Branch of the Royal 
Ts what by Right of Blood belongeth to ano- 
Dein; CLIT TE RO ET 
_ © Tavs- they argue. And if I could conceive! of the 
Crown, as of an Inheritance of meer Property, I ſhould 
be tempted to argue in the ſame Manner. But had they 
conſidered the Crown: and Royal Dignity, as a deſcend- 
able OrrIcE, as a TRusT for Millions, and extending 
it's: Influence to Generations yet unborn; had they con- 
ſideredũt in that Light, they would ſoon have diſcovered 
t he Prineiple upon which the Right of the Legiſlature to 
inter poſe in Cafes of Neceſlity: is manifeſtly founded. 
And that is the SaLus PorU I already mentioned upon 
anne 
TukERx is and for many Ages paſt hath been, a certain 
Order of hereditary Sueceſſion eſtabliſhed among us. But 
it was for the Sake of the whole, and to avoid the man) 
Inconveniencies to which an uncertain Succeſſion is ſub- 
ject, that this Order of hereditary Succeſſion ever took 
Place, For Nobody can ſay, that this or any other my 
| 1 Es cCulat 


Ly 
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cular Mode of Government is founded in natural Right. 
Nature diſcovered the Neceſſity of civil Government, but 
the ſeveral Modes of it are either Matters of Choice or 
reſulting from meer Neceſſity or Accident, 00 

HEREDITARY Succeſſion in monarchical States is no- 
thing more, than an expedient in Government founded 
in Wiſdom and tending to publick Utility. And conſe- 
quently whenever the Safety of the Whole requireth it, 
this Expedient, like all Rules of meer poſitive Inſtituti- 


on, muſt be ſubject to the Controul of the ſupreme Pow- 


er in every State. Otherwiſe a Nation will in number- 
leſs Caſes that might be mentioned, find itſelf under a 
fatal Neceſſity of ſinking into Ruin, inevitable and irre- 
trievable. But certainly no Nation was ever doomed to 
ſubmit to the greateſt of all Evils, out of pure Deference 
to a prudential Expedient. This is too abſurd to be con- 
ceived. 1 


Lr me add, that in the Parliamentary Settlement al- 


ready mentioned and in thoſe I ſhall mention, (the Pow - 


ers delegated to Hen. the 8th only excepted,) the Legiſla- 


ture hath proceeded upon a full Conviction of the Utility 
of this Expedient. For when it hath upon emergent 
Occaſions excluded one Branch of the Royal Family 
climing by Deſcent, it hath conſtantly eſtabliſhed ano- 
ther in a Courſe of Hereditary Succeſſion. Title by De- 


| ſcent was always eſteemed by the Legiſlature a wiſe Ex- 
pedient in Government. But in Caſes of Neceſſity, it 
was never thought to confer an indefeaſible Right, Be- 


cauſe that would have been, to defeat the End for the 


| Sake of the Means. 


L have ſaid that thoſe who have rewwed the Doc- 


| trine upon which the Houſe of York founded it's 


Claim, are conſtantly reſorting to the ſame narrow. 
Rules by which Queſtions of meer Property are go- 


| verned, I doubt I was a little too hafty in that Ob- 
| ſervation, For in the Caſe of the Crown, they exclude 
one Rule which entereth into all Queſtions of meer Pro- 
perty, and is evidently founded in publick Utility. I mean 
| tnat whereby a Right is acquired, or, which in the 
| Iſſue of Things will amount to the ſame, the Remedy 
| 1s barred by Poſſeſſion, Acquieſcence, and Effluxion 
| of Time. The Principle on which this Rule is found- 
ed is plainly this, the Publick Good muſt always be 
| Preferred to the Intereſt of Individuals. And the Pub- 
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lick Good evidently requireth that Property ſhould not 
lie open to perpetual Litigation. 
Inis they will not deny in the Caſe of private Rights: 
5 But in the Caſe of the Crown, they ſay the Remedy of 
HFale's Hiſto- the rightful Heir is not barred even by Poſſeſſion and 
ry of the Acquieſcence for many Ages or Deſcents. Give me leave 
Comnion- to aſk, what is this Remedy ? what hath it been in all 
Law. 78. Ages and Nations? nothing leſs than the Calamities of 
an inteſtine War. A Remedy infinitely worſe than the 
Diſeaſe. 7 | 
-IT was admitted, that the Remedy by civil Suit is 
| barred by Poſſeſſion and Effluxion of Time, and that 
Public Utility requireth it ſhould be ſo. And can it be 
imagined that the moſt dreadful of all Evils, is the only 
Remedy that is never to be barred ? the Rule I have al 
ready pointed to, Salus Populi, furniſneth a clear and 
ready Anſwer... ee ogg 
I have nothing at preſent to add upon the Foot of Ren- 
| ſon and Publick Utility, except it be to refer the Reader 
to what hath been already offered in a ſimilar Caſe touch- 
ing the Right of Self-Defence, grounded on the primi- 
tive Law of Self-Preſervation. One Clue will in both 
Caſes lead him very ſafely through all the Difficulties, 
which the Enthuſiaſm of Party hath thrown in his Way. 
__ I will now conſider the Queſtion upon the Foot of 
Hiſtorical Evidence, and the Principles of our Conflitu- 
tion. „„ | 
I do not intend to enter minutely into the Hiſtory of 
the Succeſſion, That Part hath been undertaken by 
others, and well executed. I ſhall confine myſelf to 
few Acts of Parliament. 5 
I é have already taken Notice of the Entail in Fa— 
vour of Henry the Fourth and bis Iſſue: that in 
Favour of Henry the Seventh and his Iſſue will be 
28. H. 8. c 7. barely mentioned. I proceed to the Time of Henry 
 _ * the 8th. The Statute of the 28th of that King pal- 
| ſed after his Marriage with the Lady Jane Seymour, alter 
declaring the King's Marriage with Queen Katherine | 
yoid, and his Marriage with Anna Boleyn likewiſe void, 
and the Iſſue of both Marriages illegitimate, limiteth the 
Crown to the Sons of the King and Queen ſucceflively 
and the Heirs of their Bodies, Remainder to the King“ 


Sons by any future Wife in like manner, Remainder 
8 to 
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to the Daughters of the King and Queen ſucceſſively 
and to the Heirs of their Bodies. 5 | 

AnD after reciting, that if the King ſhould die with- 
out lawful Iſſue, no Proviſion having been made in his 
Life-time touching the Succeſſion, the Realm in that 
Caſe would be deſtitute of a lawful Governour, ** or 
s elſe percaſe incumbered py” mon a Perſon that would 
% covet to aſpire to the ſame ; Whom the Subjects of this See the AQ, 
« Realm ſhall not find in their Hearts to love, dread and 
&« obedrently to ſerve, as their Sovereign Lord,” * it goeth 

on to impower the King in Default of Iſſue of his Body, 
by Letters Patent or by laſt Will, to limit the Crown to 
ſuch Perſon or Perſons in Poſſeſſion or Remainder, and 
according to ſuch Eſtate, and after ſuch Manner, Form, 
Faſhion, Order, and Condition, as he ſhall judge expe- 
an TT: ok 

Ir further enacteth, that the Perſons ſo to be appoint- 
ed ſhall enjoy the Crown ſubject to the Limitations and 
Conditions, in like manner “ as if they had been lawful . 
«* Heirs to the ſame, or as if the Crown had been given See the Act. 
and limited to them plainly and particularly by ſpecial | 
Names and ſufficient Terms, by ful! and immediate 
« Authority of the High Court of Parliament.” 

THE 35th of the King, which is ſtrongly inforced by 35. H. 8. c. r. 
the firſt of Edward the 6th, reciting the laſt Act, enacteth 1. Ed. 6. c. 
and declareth, that in Default of lawful Iſſue Male or 12.8. 9. 
Female of the King and Prince Edward, the Crown ſhall _ 
be and remain to the Princeſs Mary the King's Daughter 
and the Heirs of her Body, upon ſuch Conditions as the 

King ſhall appoint by Letters Patent or laſt Will; Re- 
mainder to the Lady Elizabeth in like manner. And if 


— 


This ſeemeth to be pointed at James the 5th of Scotland who was at | 

this Time the next in Succeſſion upon Failure of the King's Iſſue: not | ; We 
barely as being deſcended from the Union of the two Rotes, but under a | | | | 
Parliamentary Entail in Favour of Henry the Seventh and the Heirs of his Rot. Parl. q 4 : 
Body, made before that Union took Place. I mean before the King's Mar- | H. „ 1 
riage with the Princeſs Elizabeth ; and conſequently to the Excluſion of her ts Þ it 


and the whole Houſe of York. A 
But notwithſtanding che near Relation the Houſe of Sruare ſtood in to H. 7. an Ac- 


the Crown of -England, Scotland was during all King's Henry's Reign, the count of this 


ſame deteſted Enemy it bad been for Ages paſt. And a national Prejudice Matter. 1 
operated in both Kingdoms as ſtrongly as ever. But that Prejudice was hap- _ 4-3 lf 
Pily, in great Meaſure, worn out by Time and a Change of Circumſtances | . 
before the Acceſſion of our James the Firſt. For upon the Murder of hies wt | 
Father and the Expulſion of his Mother which ſoon followed, French AC 3 567. 44 3 


Counſels no longer prevailed in Scotland. Queen Elizabeth took the infant 
King and the Reformers, who were the governing Party and had the popu- 
lar Intereſt, under her Protection. And the King on his Part preſerved at 
leaſt the Appearance of (tri Amity with her to the Time of her Death. 


4 BA they 


. 
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they ſhall both fail in performing the Conditions, or die 


without Iſſue, the King is again impowered to limit the 
Succeſſion, as by the laſt AQ. 


£ 
. 
* 


iſlature in theſe Acts evidently proceeded 


Tas Le 
upon a full Folricvon of the Truth and Utility of both 


the Principles already mentioned, namely, that, no Ac 
of the Legiſlature intervening, the Crown and Royal 


Dignity ought to deſcend from Anceſtor to Heir in a cer- 


tain eſtabliſhed Courſe of Deſcent. But that this Courſe 
of Deſcent is ſubject to the Controul of the Legiſlature. 


Tux former Act declareth the Princeſſes Mary and 
Elizabeth illegitimate. The latter, upon a Suppoſition 


of their [llegitimacy, poſtponeth them even to all the law- 
ful Iſſue Female of the King; and yet, in Default of 


| lawful Iſſue of the King and Prince, it limiteth the 


Crown to them ſucceſſively and the Heirs of their reſ- 
pective Bodies, in preference to all the other Iſſue of 
Henry the Seventh. 7 En 


* 


I cannot be denied, that the Legitimacy of each of 
the Princeſſes was liable to ſome Diſpute. I think it im- 
poſſible to ſupport the Legitimacy of both: though ſome 
Writers from a Zeal for the lineal Succeſſion have at- 


tempted it. 


prEN Mary was adviſed to get all the Ads which 


ſtood in the Way of her Legitimacy repealed, as far as 
concerned her/e/f ; and the Marriage of her Father and 
Mother declared valid, the Sentence of Divorce a Nul- 

lity, and herſelf the Legitimate Iſſue of the King. But 


Elizabeth took a wiſer Courſe. She had full Poſſeſſion 


and a clear Title under a Parliamentary Settlement; and 


wiſely reſting on that, ſhe ſuffered all Altercation about 


the Marriage of her Father and Mother, and the Divorce 
grounded on a ſuppoſed Pre-contrat on her Mother's 


part, to ſink into perpetual Oblivion. 8 
I think Jam warranted, even by the Act for recogni- 


Zing her Title, in ſaying, that ſhe refed on her Parliamen- 
gary Title. For, the peculiar Circumſtances of her Caſe 
_ conſidered, a bare Recognition in general Terms of her 
Right and Deſcent from the Blood Royal, unleſs the Act 


had been more explicit, amounted, in my Opinion, to rio 
more than a Ceremonious, but cold Compliment to the 
Throne, It is true, the Act doth.declare her to " " 
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fully intitled as her Father or Brother. This may be 
ſo, ſince in the Judgment of Parliament ſhe eh as 
good, though poſſibly not the ſame Title they had. It 
goeth on and n her as fully intitled as her Siſter. 
She certainly was. But how doth that matter ſtand upon 
the Foot of this Act? the Queen is declared to *4 as 
fully intitled as her Siſter was at any Time ſince the Sta- 
tute of the 35th Year of King Henry the 8th, the AQ of 
Settlement already cited. This Declaration ſo guarded 
and limited, ſeemeth ftrongly to imply, either that in the 
Judgment of Parliament Queen Mary had no Title an- 
tecedent to that Act, or that Elizabeth having no other, 
it was thought but decent to put the Siſter's upon a an 
equal Foot, as former Parliaments had done. 

Tuxsr Things, together with the Care taken to cor- 
roborate the Act of Settlement by a freſh Confirmation 
of it, though the Statute of Edward the 6th before cited 

had ſtrongly inforced it; and an expreſs Repeal and 

Abrogation of all Judgments and Decrees by whatſo- 
% ever Power or Authority given, and of every Clauſe, See the AR. 
« Matter, or Thing in any AR or Acts of Parliament 

« repugnant to it,“ theſe Things, I ſay, ſhew, that 

whatever other Title the Queen might be preſumed to 

have, her Title under the Act of Settlement had plainly 

the Preference. And in Fact, upon the firſt Notice of | 

her Siſter's Death ſhe was by Order of the Houſe of 

Peers then ſitting, proclaimed true and lawful Heir to 


the Crown, according to the Aer of Succeſſion of the 35th Camden. 
Near of Henry the 8th. 


penned in a Strain of Adulation ſuited to his Taſte, 
after mentioning the happy Union of the Houſes of 
| York and Lancaſter, carrieth his Pedigree back to 
| Elizabeth the eldeſt Daughter of Edward the 4th, 

Wife of Henry the 75th; and is totally ſilent with we” 
gard to the Entail on Henry the 7th and his Iſſue; by 
which, as I before obſerved, Elizabeth herſelf and the 
whole Houſe of York were excluded, But it is obſervable, 

that the Tender of Perpetual Loyalty, Faith and Obe- 
dience, which the Parliament in Terms of deep Humi- See the AQ. 
lity, “ even upon the Knees of their Hearts, make to 
him, is carried no farther than to his own Perſon and 
his Royal Progeny and Poſterity for ever; in ether 
Wor 8 


Tux AQ for 1 the Title of her Succeſſor, 1. Jac. 1. C. 1. 
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DISCOURSE IV. 
Words of leſs Sound but equal Import, the Heirs of bit 
Body. This is very conſiſtent with the Entail on Henry 


the 7th and his Iſſue; and taketh in the whole Extent of 


the King's Title as founded on that Entail. But ſeemeth 
to be far ſhort of a Title derived either from the Houſe 


of York or Lancaſter, or from the Union of both. 


Tx Powers delegated to Henry the 8th by the Statutes 
J have cited, ſavour, it muſt be confeſſed, very ſtrongly 
of the Temper of the Times. But ſtill they imply a full 
Conviction of the Truth of the Principles I have laid 
down. For the Legiſlature, in order to give to the 


King's Nomination the utmoſt Stability the Conſtitution 


will admit of, declareth that the King's Nominees ſhall 


hold and enjoy in like manner as if they had been lau- 
ful Heirs to the Crown ; © or as if the Crown had been 
given and limited to them by Name by the full and im- 
e mediate Authority of Parliament. OY 
TuE Law of. England knoweth of no Title to the 


Crown, except Right of Blood, or the Deſignation of 


Parliament. Theſe Titles are well known: and accor- 


dingly theſe Acts give to the King's Nominees the Strength 
and Security of both. Let me add, that the full and 


immediate Authority of the Legiſlature in the Matter of 


the Succeſſion muſt have been preſuppoſed as a Matter 
paſt all Diſpute. Otherwiſe a Delegation of that Autho- 
rity would have been no better than an idle, vain and in- 
effectual Parade; an Inſult upon common Senſe, and an 


Affront to the King himſelf. 


THE Principles I have endeavoured to collect by 
Implication and neceſſary Suppoſal from the Acts already 
cited, are plainly and expreſly eſtabliſhed by the Statute 
of the 13th of Queen Elizabeth. + Which enacteth 
among other Things, that if any Perſon, during the 


Life of the Queen, ſhall maintain or affirm, ** that he 


« Common-Law of the Realm, NOT ALTERED BY 
« PARLIAMENT, ought not to direct the Right of 


©. the Crown of England, or that the Queen with the 
Authority of Parliament is not able to make Laws of 


cc ſufficient Force to limit and bind the Crown, and 


* the Deſcent, Limitation, Inheritance, and Govern- 


& ment thereof, every Perſon ſo maintaining and affirm- 
& ing ſhall be deemed a Traitor, and ſhall ſuffer 


& and 


O B S E R V AT 10 N 8, &c. 


ee and forfeit as in Caſes of High Treaſon. And every 


« Perſon ſo maintaining and affirming after the Queen's 
& Deceaſe ſhall forfeit all his Goods and Chattles.” 

IT likewiſe enaQteth, “that whoever during the Life 
ce of the Queen ſhall by Writing or Printing declare, be- 
« fore it be ſo 3 and affirmed by Act ef Parlia- 
« ment, that any Perſon in Particular, except the Iſſue 


© of her Majeſty, is or ought to be right Heir or Suc- 


e ceſſor to the Queen, ſhall for the firſt Offence ſuffer 
« Impriſonment for one Year, and forfeit one Half of 
„ his Goods: and for the ſecond Offence, ſhall incur 
« the Pains and Penalties inflicted by the Statutes of Pro- 
c viſion and Premunire.”* _ 48 

Thx Clauſe of this Act firſt cited needeth no Com- 
ment. The other ſheweth that the eventual Right of 


any Individual, though grounded on Common or Statute- 


41-1 


Law, was judged a Queſtion too big for ordinary Diſcuſ- 
ſion, and proper only for the Diſcuſſion of the Legiſla- 


ture. | | 


Tur Part of the firſt Clauſe which regardeth the 


Power of Parliament in the matter of the Succeſſion was 


in Subſtance revived and re- enacted twice in the Time of 4. A 
„ 6. An. c. 7. 


the late Queen. 7 


Bur I paſs over all the Acts touching the Succeſſion 
made at or ſince the Revolution, which are well known. 


My Intention in what I have now ſubmitted to the Judg- 


ment and Candour of the Reader was to ſhew, that the 
Powers happily carried into Execution by thoſe Acts, 
have their Foundation in the Reaſon of Things, in the 


Nature of Government, and in the Principles of our 


Conſtitution. 


IT may poſſibly be objeRed, that the Statutes I have 


cited are no Evidence of a Right, they prove nothing more 
than Facts. Parliaments it may be ſaid, have acted under 
an undue Influence: the Power of the Crown hath over- 


awed them, or the Spirit of Faction hath miſled them. 


This may be true in ſome Inſtances; and were it ſo in 
more, my Argument would not in the leaſt be affected 


by it. The Statutes I have cited prove a long Uſage, an Uni- 


The printed Statutes I have cited on this dubject are not, as 
remember, inſerted at large in any Collection of the Statutes 
lince Raſtals 1618. 
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formity in Principle and Practice for many Ages back. 


This I conceive to be a proper Evidence of a conſtitu- 
tional Right. Becauſe many of our conſtitutional Rights 


are capable of no other, and were never thought to ſtand 
in need of any other. And it is no Objection to any 
conſtitutional Powers, that thoſe with whom they have 


been lodged have ſometimes acted under an undue Influ- 


_ ENce, 


Fon if the Gentlemen who make the Objedtion in the 


preſent Caſe, will be pleaſed to apply it to the Caſe of 


Parliamentary Aids, or any other Act of Legiſlation, or 


even to the known Prerogatives of the Crown, which ſtand 
upon the ſame Foot of long Uſage, they will ſoon be con- 


vinced of the Weakneſſes of it. 


END OF THE DISCOURSE IV. 
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fary before the Fact. 361. 362. 
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PRINCIPAL MATTERS, 


 ACCESSARIES. 


* - 
by 


HO are Acceſſaries before the Fact, and by what 
VV Terms they are deſcribed by Statutes. 121. 131. 
A Man procures a Felony to be done, he is an Acceſlary 
before. 125. $28---. wy IS 


And ſo he is if he conſents before-hand. 126. 127. 


An Acceſſary cannot be tried without His own Conſent, 


till the Principal is convicted or outlawed; unleſs they 


they are tried together. 343. 3606. 
A Man is indicted as Acceſſary to two, the Jury find 

him Acceſſary to one, Judgment may paſs upon him. 

„ e 


A Man is indicted as Acceſſary before the Fact and ac- 


quitted, he may be indicted as Principal. 361. 


But if he be indicted as Principal and acquitted, he 
cannot, according to ſome Books, be indicted as Accel- 


An Acceſſary may be tried though the Principal ſtands | 


mute &c, or is admitted to Clergy or pardoned after 


Conviction and before Attainder, 362. 364. 


Ho far an Acceſſary may be permitted to ſhew that 


the Principal is not guilty, or not guilty of that Species 
of Felony with which he is charged. 364. 368. 4 


THE PRINCIPAL MATTERS. 


A Man adviſeth another to commit -a Felony, who 1 
goes beyond the Terms of the Advice or varies from it . Þ 
in ſome Circumſtance, how far the Adviſer will be an- | 1 
ſwerable. 369.—372. | A 

Receivers of ſtolen Goods are made Acceſſaries after 9 
the Fact. 373. | 

Whether a Perſon may be proſecuted as for a Miſde- 

meanour in receiving ſtolen Goods, if the Principal is 
ameſnable to TO. 37 6, . 
RINCIPALS. 


ArIENSõ. 

What AQions they may maintain. 185, 186. 'Y 
May be puniſhed as Traitors. bid. + 4 
See ALLEGIANCE. MF 


ALLEGIANCE. 
Allegiance due from natural-born Subjects is perpetu- 
al and unalienable. 7. 59. 60. 183. 184 
From Aliens is local and temporary. 185. 186. 
Due to every King in full and ese Poſſeſſion. 
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184. 188. 397. 400. 
AMBASSADORS. ; 
How they are to be dealt with in Caſes of Treaſon 
and other capital Offences. 187. 188. b | 
An EST. bi 
An Officer having a Warrant to arreſt for a Breach 1 
of the Peace may break open Doors. 136. 320: ö 
Under what Reſtrictions Windows and Doors may be | 1 
broke open in Order to arreſt. 319. 320. i 
ARS ON. | 
Committed by Perſons having an Intereſt in the 14 
Houſe. 113. 116. | M 
Ouſted of Clergy at Common-Law according to ſome il 
learned Men. 192. if 
The Grounds upon which it is ouſted inquired into. 0 
333.334 | 
8 and Ar TAN TED PERSONS, = : j 
Perſon attainted Pleads that he is not the Perſon men- 1 
d tioned Mt 


A TABLE OF 

tioned in the Record or AQ of Parliament, a Venire 
may be awarded returnable In/tanter, and a Verdict a- 
gainſt the Defendant on ſuch Iſſue is concluſive. 41.—43. 


112. 
Whether a Perſon under an Attainder for Treaſon or 


in a Manner different from the Judgment. 267.—270. 
Ad of Parliament attainting a Man of Treaſon re- 
moved by Certiorari into Chancery, and fent thence into 

B. R. by Mittimus. 47,—50. 109.—111. 

How far an attainted Perſon is liable to civil Suits, 
and how far under the Protection of the Law. 61. 63. 

Attainder inchoate at one Day and compleated at a- 
nother, how it relates to the firſt Day. 88 „ 


BurGLaRy. 
Burglary in an Apartment in the African Houſe, It 
mult be laid to be the Manſion Houſe of the Company. 
8. 
; that: quitted by the Owner Animo Revertendi, or 
without ſuch Intention. 76. 77. 
Entry as well as breaking neceſſary, but if any Part 
of the Body be within the Houſe it is ſufficient, 107. 
108. 
So on the Statutes of Ed. 6. ot Elix. againſt Houſe- 
breaking in the Day- time. 18. 
Whether it is Burglary to break Cupboards let into 
the Ys or other Fixtures of the like Kind. 108. 109, 


CHALLENGE. 
No peretnptory: Challenge on collateral Iſſues. 42. 4 
Foy: Challenge of 3 5 in petit Treaſon. 106. 


107. 336. 337. 


Crrxxov. 

3 in Treaſon. 190.—193. 

Ouſted in Murder by what Statutes. 304. 

By 21 Fac. 1. c. 6. Women for Larceny to the Value 
of 10s. are put upon the ſame Foot as Men. 305. 306. 

By 3. W. MH. c. 9. Women for all Clergyable Felonies 
are put upon the ſame Foot as Men. 306. 

By 5. Anne c. 6. The Ceremony of Reading is abo- 

| liſhed. 306, Whether 


Felony may by Warrant from the Crown be executed 


[ envy, VEE 


THE PRINCIPAL MATTERS. 


Whether Perſons preſent aiding and abetting are ouſ- 
ted of Clergy by Statutes which expreſly take away 
Clergy only from the actual Perpetrators. 355. 360. 

Acceſſaries after the Fact in Horſe-ſtealing are ouſted 
of Clergy by 31. Ez. c. 12. 372. 

But a Perſon receiving a ſtolen Horſe i is not ouſted by 
that Act. 373. 


Coxrksstov. 
Whether a Confeſſion after the Fact proved Fu two 
Witneſſes be ſufficient to convict of High Treaſon 
within the 7. . 3: 10. II. 240.—244. 


Covncir. 

Allowed upon collateral Iſſues. 42. 46. 56. 232. 

By 7. V. 3. Priſoners for Treaſons within that Act 
are allowed Council to conduct their whole Defence. 228. 
a 
"Not allowed at 1 upon the Iſſue of ut 
or not guilty in capital Caſes, except upon Points of 
Law. 231. 232. 
Allowed upon Impeachments * 20. Geo. 2. 2 32 2. 


DropanDs. 
Founded in Superſtition and Ignorance. 265, 266, 
Not much countenanced in Maſiminſter Hall. 266. 
- 
Upon what Principle they became Om: 287. 288. 


EvIDENCE. 

If a Sheriff or his Officer be killed in executing a C. 
fa., Fi, fa. &c. it will be ſufficient on an Inditment for 
Murder to produce the Writ and Warrant. 311. 312. 

Dee OVERT-ACTS and WITNESSES. 


FoRCE. 
What Degrees of Force excuſe the joining o or aſſiſting 
Rebels or Enemies. 13. 14. 216. 217; 


 FoRFEITURE. 

How far Eſtates Tailzee in Scotland affected with Pro- 
hibitive, irritant and reſolutive Clauſes are ſubject to Fer- 
feiture. 95,—104. 
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Lands are forfeited for High Treaſon though Corrup- 
tion of Blood is ſaved by Statute. 222. 223. 
Flight upon a Charge of Felony induceth a Forfeiture 
of Goods, 272. 286. 
Whether a Forfeiture of Goods was erde at Com- 


mon-Law in Caſes of Homicide je * or per In- 
fortunium. 286.— 287. 


| ForGervy. 
| Forgery i in the Name of a Perſon who never exiſted. 
116. 119. 
Forgery of an Order 0 or Requeſt for the Delivery of 
Goods, of which the Perſon ſuppoſed to ſend the Order 
neither hath nor claims any diſpoſing Power. Hg rH. 


Homicips. 

The old Writers on Homicide to be read with great 
Caution. 131. 132. 

Homicide occaſioned by Accident which human Pru- 
dence could not foreſee or we. See Diſc. II. c. 1. 
per tot. | Sy | 

Homicide founded i in Juſtice. 856 Diſc. II. e . Per 
tot. | 

Homicide ſe & ſua defendendo juſtifiable and innocent. 

273.— 275. 

3 fe defendendo in a ſudden caſual Aﬀeay barely 
excuſable. 275. 278. . 


IxpicrkExr. 
In Indictments tor levying War the Day i is not neceſſary 
to be laid with Preciſion. 8. 
| Not neceſſary to ſet n in 1 the Indictment that the 
Priſoners are in Cuſtody. a7 
Copy of an 6 for High Treaſon with he 
Caption delivered after the Bill found 5 Days before 
Arraignment, both Days excluſive. 1. 2 228.—2 30. 
Copy of the Indictment not granted at eum 
Law. 2283. 229. 
Another Indictment depending not pleadable to a ſe- 
cond. 105. 106, 
But the former may be quaſhed. 106. | 
How an Indictment for High Treaſon againſt an Alien 
ovght to charge the Breach of Allegiance. 180. I 418 
ndict- 


THE PRINCIPAL MATTERS. 


Inditment for compaſſing the King's Death muſt 
purſue the Words of the Statute. 193. 194. | 1 
In ſuch Indictment an Overt-Act muſt be laid and f 1 
proved. 194. | | i 
And ſo alſo in an Indictment for levying War or ad- 
hering to the King's Enemies. 194. 220. 
In an Indictment for Murder the Word Meurdravit i is 
abſolutely neceſſary. 304. 305. 

Indictment that A. gave the mortal Stroke and that B. 
and C. were preſent; Evidence that B. gave the Stroke E | 
and that 4. and C. were preſent maintains the Indict- {| 
ment. 35 1. 


IxrAN Ts. 
How far they are liable to capital Puniſhments.7 — 3. 


Jurors. 

What a good Qualification of a Juror in Trials for 3 
High Treaſon. 7. ö 
Juror withdrawn in capital Caſes. 16. —39. 76. 328. 4 
be Province of the Jury in Trials for Murder. 255. | 4 
256. q 

= "Allies Verdict the Jury may give in Caſes of juſtifia- | 
ble and excuſable Homicide, See Diſc. II. e. 4. per tot. 4 

1 

ſ 


| LAxCENY. 
Perſon convicted of receiving ſtolen Goods knowin oy 
cannot be tranſported, if the Principal be convicted of 
Petit Larceny only. 73. 
Eſſential to Larceny and Robbery that the Giieds be = 
taken againſt the Will of the Owner. 123. 7 5 
If the Owner takes his own Goods from his Bailee 
Animo furandi, he will be guilty of Larceny. 123. 124. 
It is not Larceny to ſteal F iſh 1 in a Pond, unleſs under 
ſpecial Circumſtances. .. ; | 
9 
| 


3 


5 | LiMITATION. — 5 
By 7. IF. 3. Proſecutions for Treaſon or Mipriſion 
within that Act are to be commenced within 3 Years. | 
24c, | 
Caſes of Aſafſination 3 249. ji 
This Limitation extended to Solana by 7, Anne. | 9 | | 
249. BJ 

| Malick. 


A TABLE OF 


Makler. 
Colle ed from Cireumſtances of Deliberation or 
Cruelty. 138. 291. 292. 
What the legal Notion of Malice. 256. 257. 
. Egreditur Perſonam. 261. 262, 352, Jt « 


MANSLAUGHTER. 

See Dile II. c. 5. 6. 7. per tot. 

Homicide committed in Proſecution of an unlawful, 
but not felonious, Intention. 258. 261. 

Death enſuing from Actions lawful or innocent but 
done without proper Caution. 262.—263. 
A Man upon flight Provocation ſtrikes another, and 
unluckily, and againſt his Intention kills. 290. 29. 294. 
295- 

"Put if he makes Uſe of a deadly Weapon or other: 
wife manifeſts an Intention to kill, it will be Murder. 


| 291. 292. 
See MozDes. | 


' 


Ma RINERS. 


Whether Mariners can be legally impreſſed into the 


Service of the Crown. 157.—179. 


1 MER. 


Miſnomer or incompleat Deſcription of Perſons made 


the Objects of Acts of Attainder or Acts inflicting Pains 
and Penalties 79. — 88. 5 


Munpzx. 
See Diſc. I c. 8. per tot. 
What Judgment to be e in Monde by 25. Gre. 2. 
5 
Whether taking away the Life of an innocent Man 
by Perjury in a Courſe of legal Proceeding amounts to 


Murder. 131. 132. 


i Provocation ſought on the Part of the Slayer ap- 
_ gravates the Offence. . 132.—135. 


If an Officer be killed in the Execution of a Warunt | 


for a Breach of the Peace, it will be Murder though the 
Warrant be obtained by undue Means. 135.—138. 


Officers 


1 


de 
de 


| te 


THE PRINCIPAL MATTERS. 


Officers killed in the Execution of their Offices. 270. 
308.—312. 318. 321. 

In a Charge of Murder, the Fact of killing being 
proved, Circumſtances of Excuſe or Alleviation muſt be 
proved by the Priſoner. 255. 


Homicide committed in Proſecution of a felonious In- | 


tent is Murder. 258. 

Or in doing an Action unlawful in itſelf with a miſ- 
chievous Intention. 261. 

Death enſuing from undue Correction by Parents or 
Maſters will be Murder or Manſlaughter according to 
Circumſtances. 262. 

Death happening in a Duel by Appointment is Mur- 
der. 297. 

Death occaſioned by Dureſ' of Impriſonment i is Mur- 
der. 321. 322. 
| Of the Diſtinction between Murder and Manſlaugh- 
ter. 302.— 304. 

* See MANSLAUGHTER and Mace. 


Hy Aci. „ 
One Overt-AQ proved ſufficient to convict. 1 94. 
Overt-Acts falling under one Branch of the Statute 
may be laid as Overt-AQs of a different Species. 1 


Overt-Acts not laid tending directly to the Proof of 
Overt-AQts laid may be given in Evidence. 9. 10. 22. 


245. 246. 

Writings of a reaſonable Kind under proper Limita- 
tions are Overt-AQts. 198. 199. 

And ſo are Words. 200.—207. 


Ours AWRY. 


8 in Tn how purged by a Surrender 
within the Year. 46. 


The Attainder relates to the Day laid in the IndiQ- 
ment ; but pending the Proceſs of Outlawry the Party 
is capable to taking by Deſcent for the Benefit of the 


Crown. 93. 94. 


Paul. 
Called over and Defaulters marked before the Priſoner 


New 


was put upon his Challenges 7. 
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. New Panel ordered Ore tenus for Defauſt of Jurors, 
4.94 

By 7. V. z. a Copy of the Panel is to be delivered to 
the Priſoners two Days before the Trial, both Days ex. 
cluſive. 228.—230. _ 

Copy of the Panel not * at Common-Lay i in 
capita} Caſes. 228. 


„ 
Pardons by Statute, how taken Advantage of. 43. RP 
An Act of general Pardon with an Exception of Mur- 
det] is paſſed between the Stroke and Death, what ESR 
it will have. 65.—67. b; 


Prrks. 
Pear convicted of Murder is within the 25. Geo. 2. to 
all Intents as a Commoner. 139. 
The Office and Duty of the, High Steward in the 
Trial of a Peer in the Court of hs High Steward. 142. 
Andi in the Court of the Peers in Parliament. 143.—153 


| nee ans, | 
In High Treaſon all the Participes Criminis are Prin. 
cipals. $546: 
But if a Man adviſeth another to commit High Trea- 


| ſon, not within the Branch of the Statute concerning | 


compaſſing the Death of the King, &c. he ought not to 


be tried before the Conviction or Outlawry of him who 


committed the Fact. 341.—347. 
So if a Man harbours or reſcues a Traitor, he ſhall 
not be arraigned *till the principal Offender 1s convicted 
or outlawed. It. 

If a Man be preſent at a Felony aiding and abetting, 
he is a Principal. 347.—349. . 

'Though antiently he was conſidered only as an Acceſ- 
fary at the Fact. 347. 348. 

In ſome Caſes a Man is a Principal though abſent 
5 = actual immediate preſence not neceſſary to make 
A a Man a principal Felon: 349. 350. 


If Murder be committed in Proſecution of an 5 
| u 


THE PRINCIPAL MATTERS. 


ful Purpoſe, every Man in the Eye of the Law mn 
will be a Principal. 351.354 _ 
e ACCESSARIES, 


Ronery. | 
'Whather 3 in Robbery the putting the Perſon ad 
in F ear be a neceſſary Ingredient. 128. 129. 
| See LARCENY, 


Statur. Eo 
The Statute of Gloce efter 6. Edw.1.c. g. conſidered; 
283.—285. | 
25. H.8.c.3.is s not revived in toto by 5. 6. Bau. 6 5 = 
10. 330.---335. 9 
1. Edw. 6. c. 12. IE 10. 13. coricerting Peiſoning, the 
true Grounds of thoſe Clauſes 68.---50. * | 3 
I. Fac. I. c. 8. The Statute of Stabbing, conſidered. 3 
See Diſc. II. c. ö. per tot. | 1 
. e. 4. tor regulating Trials in Caſes of High ; 1 
Treaſon, treated on. See Diſc. I. c. 3. per tot. | — 
What Treaſons are within the AQ. 222.—227. | 
10. f 1. J. 3. c. 23. touching Shop-lifting. 77.—79. 
Anne c. 8. for the Union of ngland and Scotland ; 
pleaded. Ig —2. 
J. Annæ c. 21. S. 11. confidered. 249. 251. 7 
19. Geo. 2. c. 34. n 8 8 Proceeding; on 


it. e 
Suns rirbridxs. 
tn anz ee are iti Nature of our Remainders: 


Ferien at Disckkriox. 
| What the Military Men mean by it. 8. 


Tonrbnt. . 
Not allowed by the Common-Law, and cannot be 
wh uſes. 244. 


Taeason (ion) 1 
FP 'Compating the King 8 Death. See Diſc. I. 85 x. per. 


0 E e Meeting 


A T ABLE OF 


Meeting and conſulting how to kill the King i is an 
Overt-A& of Compaſling. 195. 
Or how to depoſe or impriſon him, or to get his "MN 
ſon into the Power of the Conſpirators. 195. 196. 
Inciting Foreigners to invade the Kingdom! is an Overt- 
Act of Compaſſing. 196. = 
| Going into a Foreign Country for thatEnd is an Overt- 
Act. 196. 197. 
Levying War is an Overt-AQ of compaſſing, and 
under ſome Lamitations conſpiring to levy War. 197. 
213. 
So is adhering to the King's Enemies. 197. 217. 218, 
Levying War and adhering to the King” s Enemies, 
Dee Diſc, I. c. 2. per tot. 
Military Weapons not neceſſary to make an Infurrec- 
tion amount to levying War. 208. | 
Aſſemblies upon private Quarrels do not amount to 
levying War. 208. 209. 
Nor do Riſings for elfecting Purpoſes of a private Na- 
ture. 210. 
But InſurreCtions for Purpoſes of a publick and general 
Concern do. 210.—2 16. 
It is a War levied though no Action enſues. 218. 
Attacking the King's Forces is levying War. 219. 
And holding a Caſtle or Fort againſt the King. 219. 
 _ Furniſhing an Enemy with Money &c, or ſending 
| Money, Intelligence &c, though the Money or Intelligence 
ſhould beintercepted, will amount to adhering. 217. 218, 
Cruizing on the King's Subjects under a Commiſſion 
from a Power at War with us is adhering. 216. 
Who are Enemies, 219. 220. 


"Tazaon (Perrr.) 
Is within the 25. Gee. 2. for preventing Murder. 107. 
Intitled to the Benefit of 1. Edi. 6. c. 12. 8. 22. 5.6. 
Eqw. 6. c. 11.9. 12. and 1. 2. P. & M. c. 10. 227. 
An Appeal of Death will lie in Caſe of Petit Treaſon, 
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2 
Be ſtands Mute ce, he ſhall ſuffer the Pain 
fort & dure. 324. 


A Pardon of Murder e Petit Treaſon, 324. 
A Perſon 
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A Perſon guilty of Petit Treaſon may be indiQed of 
115 325,328. 

A Perſon indicted of Petit Treaſon may be found 
guilty of Murder. 328. 


A Wife or Servant joining with a Stranger in the Mur- 
der may be indicted in the ſame Indictment. 329. 


| Auterfoits acquit or attaint of Petit Treaſon or Murder 
a good Bar to an Indictment for the other. 329. 

petit Treaſon is ouſted of Clergy by the 1. Edw. 6. c. 
12. under the Denomination of Murder. 107. 329. 330. 
; only in Degree. 336. 

| | the Trial. 356. 337. 

I TRIAL. 


* | vits of the Abſence of Witneſſes. 2. 2. 
3 Refuſed to o be poſtponed. upon ſpecial Circumſtances 41. 


A 3 WIrNEss Es. 


. ly: 7. WW. 3. the Priſonci is w lia ve Proceſs to cormpel | 


* Witneſſes to appear. 228. 
And his Witneſſes are to be upon Oath, 231. 

What Number of Witnelſes neceſſary i in Treaſon, 232. 
239. 


One Witneſs ſuficient in collateral Facts. 240. 242. 


3 


Wonps. 
(The E poſition of them. ) E 
The Word near 1n Statutes, how to be underſtood, 57. 
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58. 
3 Chance-Medley, the true Notion T7 it. 275. 476. 


Murdrum often ſignifies an Amerciament antiently 
exacted. 281. 282. 


Forio, the true Senſe of it, 347. 348. 
3 
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THE END. 
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THE PRINCIPAL MATTERS. 


Petit Treaſon and Murder the ſame Offence differing 
Though the Law makes a Difference with Regard to 


Poſtponed at the Prayer of the Pee upon Aﬀida- 
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4 A W BOOKS Juſt publiſfied by Sana 


CorrER, in HRinner-Rorv. 


Ke ort of Caſes and Matters in 118 eclolved and 
4 adfudged in the Kings Courts in Ireland; colleQ- 
ed and digeſted by Sir John Davies, Knight, the King's 
Attorney General in that Kingdom. Now firſt tranſla- 

ted into Engliſh, Price gs. 4d. 
VN. B. The Reports of that eminent Lawyer Sir 
Fobn Davies, having been well received in Weſtminſter. 
Hall, and containing many curious Points relative to the 
: Laws, Hiſtory, and Antiquities of this Kingdom, it is 
hoped, that a Tranſlation of them, out of the Jargon 
in which they have hitherto appeared, may not be unac- 
ceptable, as well to the Gentlemen of the Profeſſion, as 
to others, curious in ſuch Matters. 

The Theory of Evidence, containing a Variety of 
Cifes, taken in the Time of Lord ai apa not in 

any other Books extant _ "Ss Ol 
Sir John Strange” s Reports, 2 Vols. Folio 2. 5 6. 
Bunbury's Reports 
Piggot's Conveyancing, 2 Vols. "Ee Rvo, 15. 2. 
Ditto on a ſmall Paper ie 
Lord Chief Baron Gzlbert”s Law of Evidence 6. 6. 
Treatiſe of Tenures, by Lord Chief Baton 
Gilbert hen ST '% - 
Lord Chief Baron Gilbert's Law of Replevina 4 
A Treatiſe of Equity, by the late Lord Chief 


Baron Gilbert _ „ 4 
A new Edition of Harriſon 8 Chancery 
Practiſer, with large Additions IO. 10. 

The Rules and Practice of the gh Court 25 
of Chancery in Ireland 2 2.2: 
The ſame interleaved _ f 2. dh. 


Sold by ſaid Sarab Cotter at her r Shop i in Skinner-Row, 
a great Variety of approved Law-Books.----Books in 
all Faculties, and — 7 Ware of all Kinds. „ 


— 


CC , 7⏑“'e e X V 
— nͤ— r AE APIS Drone — — ey gr IG — 2 „ 


